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(8) An impartial decision-maker,
whose determination is based solely on
whether the State agency has correctly
applied Federal and State statutes,
regulations, policies, and procedures
governing the Program, according to
the evidence presented at the review.
The State agency may appoint a re-
viewing official, such as a chief hearing
officer or judicial officer, to review ap-
peal decisions to ensure that they con-
form to approved policies and proce-
dures.

(9) Written notification of the review
decision, including the basis for the de-
cision, within 90 days from the date of
receipt of a vendor’s request for an ad-
ministrative review, and within 60 days
from the date of receipt of a local agen-
cy’s request for an administrative re-
view. These timeframes are only ad-
ministrative requirements for the
State agency and do not provide a basis
for overturning the State agency’s ad-
verse action if a decision is not made
within the specified timeframe.

(c) Abbreviated administrative review
procedures. Except when the State
agency decides to provide full adminis-
trative reviews for the adverse actions
listed in paragraph (a)(1)(ii) of this sec-
tion, the State agency must develop
procedures for an abbreviated adminis-
trative review of the adverse actions
listed in paragraph (a)(1)(ii) of this sec-
tion. At a minimum, these procedures
must provide the vendor with the fol-
lowing:

(1) Written notification of the ad-
verse action, the procedures to follow
to obtain an abbreviated administra-
tive review, the cause(s) for and the ef-
fective date of the action, and an op-
portunity to provide a written re-
sponse; and

(2) A decision-maker who is someone
other than the person who rendered the
initial decision on the action and
whose determination is based solely on
whether the State agency has correctly
applied Federal and State statutes,
regulations, policies, and procedures
governing the Program, according to
the information provided to the vendor
concerning the cause(s) for the adverse
action and the vendor’s response; and

(3) Written notification of the review
decision, including the basis for the de-
cision, within 90 days of the date of re-
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ceipt of the request for an administra-
tive review. This timeframe is only an
administrative requirement for the
State agency and does not provide a
basis for overturning the State agen-
cy’s adverse action if a decision is not
made within the specified timeframe.

(d) Continuing responsibilities. Appeal-
ing an action does not relieve a local
agency, farmer or vendor that is per-
mitted to continue program operations
while its appeal is in process from the
responsibility of continued compliance
with the terms of any written agree-
ment with the State agency.

(e) Finality and effective date of deci-
sions. The State agency procedures
must provide that review decisions ren-
dered under both the full and abbre-
viated review procedures are the final
State agency action. If the adverse ac-
tion under review has not already
taken effect, the State agency must
make the action effective on the date
of receipt of the review decision by the
vendor, farmer or local agency.

(f) Judicial review. If the review deci-
sion upholds the adverse action against
the vendor, farmer or local agency, the
State agency must inform the vendor,
farmer or local agency that it may be
able to pursue judicial review of the de-
cision.

[66 FR 83266, Dec. 29, 2000, as amended at 70
FR 71724, Nov. 29, 2005; 73 FR 68998, Dec. 6,
2007; 73 FR 21811, Apr. 23, 2008; 74 FR 557, Jan.
6, 2009; 74 FR 51759, Oct. 8, 2009]

Subpart F—Monitoring and Review

§246.19 Management evaluation and
monitoring reviews.

(a) Management evaluations and re-
views. (1) FNS and each State agency
shall establish a management evalua-
tion system in order to assess the ac-
complishment of Program objectives as
provided under this part, FNS guide-
lines, instructions, and the Federal-
State agreement with the Department.
FNS will provide assistance to States
in discharging this responsibility, es-
tablish standards and procedures to de-
termine how well the objectives of this
part are being accomplished, and im-
plement sanction procedures as war-
ranted by State Program performance.
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(2) The State agency must submit a
corrective action plan, including im-
plementation timeframes, within 60
days of receipt of an FNS management
evaluation report containing a finding
that the State agency did not comply
with program requirements. If FNS de-
termines through a management eval-
uation or other means that during a
fiscal year the State agency has failed,
without good cause, to demonstrate ef-
ficient and effective administration of
its program, or has failed to comply
with its corrective action plan, or any
other requirements contained in this
part or the State Plan, FNS may with-
hold an amount up to 100 percent of the
State agency’s nutrition services and
administration funds for that year.

(3) Sanctions imposed upon a State
agency by FNS in accordance with this
section (but not claims for repayment
assessed against a State agency) may
be appealed in accordance with the pro-
cedures established in §246.22. Before
carrying out any sanction against a
State agency, the following procedures
will be followed:

(i) FNS will notify the Chief State
Health Officer or equivalent in writing
of the deficiencies found and of FNS’
intention to withhold nutrition serv-
ices and administration funds unless an
acceptable corrective action plan is
submitted by the State agency to FNS
within 60 days after mailing of notifi-
cation.

(i1) The State agency shall develop a
corrective action plan with a schedule
according to which the State agency
shall accomplish various actions to
correct the deficiencies and prevent
their future recurrence.

(iii) If the corrective action plan is
acceptable, FNS will notify the Chief
State Health Officer or equivalent in
writing within 30 days of receipt of the
plan. The letter approving the correc-
tive action plan will describe the tech-
nical assistance that is available to the
State agency to correct the defi-
ciencies. The letter will also advise the
Chief State Health Officer or equiva-
lent of the sanctions to be imposed if
the corrective action plan is not imple-
mented according to the schedule set
forth in the approved plan.

(iv) Upon notification from the State
agency that corrective action as been
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taken, FNS will assess such action,
and, if necessary, will perform a follow-
up review to determine if the noted de-
ficiencies have been corrected. FNS
will then advise the State agency of
whether the actions taken are in com-
pliance with the corrective action plan,
and whether the deficiency is resolved
or further corrective action is needed.

(v) If an acceptable corrective action
plan is not submitted within 60 days, or
if corrective action is not completed
according to the schedule established
in the corrective action plan, FNS may
withhold nutrition services and admin-
istration funds through a reduction of
the State agency Letter of Credit or by
assessing a claim against the State
agency. FNS will notify the Chief State
Health Officer or equivalent of this ac-
tion.

(vi) If compliance is achieved before
the end of the fiscal year in which the
nutrition services and administration
funds are withheld, the funds withheld
shall be restored to the State agency’s
Letter of Credit. FNS is not required to
restore funds withheld if compliance is
not achieved until the subsequent fis-
cal year. If the 60-day warning period
ends in the fourth quarter of a fiscal
year, FNS may elect not to withhold
funds until the next fiscal year.

(b) State agency responsibilities. (1) The
State agency shall establish an on-
going management evaluation system
which includes at least the monitoring
of local agency operations, the review
of local agency financial and participa-
tion reports, the development of cor-
rective action plans to resolve Program
deficiencies, the monitoring of the im-
plementation of corrective action
plans, and on-site visits. The results of
such actions shall be documented.

(2) Monitoring of local agencies must
encompass evaluation of management,
certification, nutrition education,
breastfeeding promotion and support,
participant services, civil rights com-
pliance, accountability, financial man-
agement systems, and food delivery
systems. If the State agency delegates
the signing of vendor agreements, ven-
dor training, or vendor monitoring to a
local agency, it must evaluate the
local agency’s effectiveness in carrying
out these responsibilities.
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(3) The State agency shall conduct
monitoring reviews of each local agen-
cy at least once every two years. Such
reviews shall include on-site reviews of
a minimum of 20 percent of the clinics
in each local agency or one clinic,
whichever is greater. The State agency
may conduct such additional on-site
reviews as the State agency determines
to be necessary in the interest of the
efficiency and effectiveness of the pro-
gram.

(4) The State agency must promptly
notify a local agency of any finding in
a monitoring review that the local
agency did not comply with program
requirements. The State agency must
require the local agency to submit a
corrective action plan, including im-
plementation timeframes, within 60
days of receipt of a State agency report
of a monitoring review containing a
finding of program noncompliance. The
State agency must monitor local agen-
cy implementation of corrective action
plans.

(5) As part of the regular monitoring
reviews, FNS may require the State
agency to conduct in-depth reviews of
specified areas of local agency oper-
ations, to implement a standard form
or protocol for such reviews, and to re-
port the results to FNS. No more than
two such areas will be stipulated by
FNS for any fiscal year and the areas
will not be added or changed more
often than once every two fiscal years.
These areas will be announced by FNS
at least six months before the begin-
ning of the fiscal year.

(6) The State agency shall require
local agencies to establish manage-
ment evaluation systems to review
their operations and those of associ-
ated clinics or contractors.

[60 FR 6121, Feb. 13, 1985, as amended at 59
FR 11508, Mar. 11, 1994; 76 FR 59890, Sept. 28,
2011]

§246.20 Audits.

(a) Federal audit responsibilities. (1)
OIG reserves the right to perform au-
dits of State and local agencies and
other organizations involved in the
Program as determined by OIG to be
necessary. In performing such audits,
OIG will rely to the extent feasible on
audit work performed by other Federal
and non-Federal auditors.
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(2) The State agency may take excep-
tion to particular audit findings and
recommendations. The State agency
shall submit a response or statement
to FNS as to the action taken or a pro-
posed corrective action plan regarding
the findings. A proposed corrective ac-
tion plan developed and submitted by
the State agency shall include specific
timeframes for its implementation and
for completion of correction of defi-
ciencies and their causes.

(3) FNS will determine whether Pro-
gram deficiencies have been adequately
corrected. If additional corrective ac-
tion is necessary, FNS shall schedule a
follow-up review, allowing a reasonable
time for such corrective action to be
taken.

(b) State audit responsibilities. (1) State
agencies must obtain annual audits in
accordance with part 3052 of this title.
In addition, States must require local
agencies under their jurisdiction to ob-
tain audits in accordance with part
3052 of this title.

(2) Each State agency shall make all
State or local agency sponsored audit
reports of Program operations under
its jurisdiction available for the De-
partment’s review upon request. The
cost of these audits shall be considered
a part of nutrition services and admin-
istration costs and may be funded from
the State or local agency nutrition
services and administration funds, as
appropriate. For purposes of deter-
mining the Program’s pro rata share of
indirect costs associated with organiza-
tion-wide audits, the cost of food shall
not be considered in the total dollar
amount of the Program.

[60 FR 6121, Feb. 13, 1985, as amended at 71
FR 56731, Sept. 27, 2006]

§246.21 Investigations.

(a) Authority. The Department may
make an investigation of any allega-
tion of noncompliance with this part
and FNS guidelines and instructions.
The investigation may include, where
appropriate, a review of pertinent prac-
tices and policies of any State or local
agency, the circumstances under which
the possible noncompliance with this
part occurred, and other factors rel-
evant to a determination as to whether
the State or local agency has failed to
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