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applicable. Contracts between other re-
cipient agencies—i.e., charitable insti-
tutions and recipient agencies utilizing 
TEFAP foods—and food service man-
agement companies are not subject to 
the other requirements in this subpart. 

(b) Types of contracts. Recipient agen-
cies may enter into a fixed-price or a 
cost-reimbursable contract with a food 
service management company, except 
that recipient agencies in CACFP are 
prohibited from entering into cost-re-
imbursable contracts, in accordance 
with 7 CFR part 226. Under a fixed- 
price contract, the recipient agency 
pays a fixed cost per meal provided or 
a fixed cost for a certain time period. 
Under a cost-reimbursable contract, 
the food service management company 
charges the recipient agency for food 
service operating costs, and also 
charges fixed fees for management or 
services. 

(c) Procurement requirements. The re-
cipient agency must meet Depart-
mental procurement requirements in 7 
CFR parts 3016 or 3019, as applicable, in 
obtaining the services of a food service 
management company, as well as ap-
plicable requirements in 7 CFR parts 
210, 220, 225, or 226. The recipient agen-
cy must ensure that procurement docu-
ments, as well as contract provisions, 
include any donated food activities 
that a food service management com-
pany is to perform, such as those ac-
tivities listed in paragraph (d) of this 
section. The procurement and contract 
must also specify the method used to 
determine the donated food values to 
be used in crediting, or the actual val-
ues assigned, in accordance with 
§ 250.51. The method used to determine 
the donated food values may not be es-
tablished through a post-award nego-
tiation, or by any other method that 
may directly or indirectly alter the 
terms and conditions of the procure-
ment or contract. 

(d) Activities relating to donated foods. 
A food service management company 
may perform specific activities relat-
ing to donated foods, such as those list-
ed in this paragraph (d), in accordance 
with procurement documents and its 
contract with the recipient agency. 
Such activities may also include the 
procurement of processed end products 
on behalf of the recipient agency. Such 

procurement must ensure compliance 
with the requirements in subpart C of 
this part and with the provisions of the 
distributing or recipient agency’s proc-
essing agreements, and must ensure 
crediting of the recipient agency for 
the value of donated foods contained in 
such end products at the processing 
agreement value. Although the food 
service management company may 
procure processed end products on be-
half of the recipient agency, it may not 
itself enter into the processing agree-
ment with the processor required in 
subpart C of this part. Other donated 
food activities that the food service 
management company may perform in-
clude: 

(1) Preparing and serving meals; 
(2) Ordering or selection of donated 

foods, in coordination with the recipi-
ent agency, and in accordance with 
§ 250.58(a); 

(3) Storage and inventory manage-
ment of donated foods, in accordance 
with § 250.52; and 

(4) Payment of processing fees or sub-
mittal of refund requests to a processor 
on behalf of the recipient agency, or re-
mittance of refunds for the value of do-
nated foods in processed end products 
to the recipient agency, in accordance 
with the requirements in subpart C of 
this part. 

§ 250.51 Crediting for, and use of, do-
nated foods. 

(a) Crediting for donated foods. In both 
fixed-price and cost-reimbursable con-
tracts, the food service management 
company must credit the recipient 
agency for the value of all donated 
foods received for use in the recipient 
agency’s meal service in a school year 
or fiscal year (including both entitle-
ment and bonus foods). Such require-
ment includes crediting for the value 
of donated foods contained in processed 
end products if the food service man-
agement company’s contract requires 
it to: 

(1) Procure processed end products on 
behalf of the recipient agency; or 

(2) Act as an intermediary in passing 
the donated food value in processed end 
products on to the recipient agency. 

(b) Method and frequency of crediting. 
The recipient agency may permit cred-
iting for the value of donated foods 
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through invoice reductions, refunds, 
discounts, or other means. However, all 
forms of crediting must provide clear 
documentation of the value received 
from the donated foods—e.g., by sepa-
rate line item entries on invoices. If 
provided for in a fixed-price contract, 
the recipient agency may permit a food 
service management company to pre- 
credit for donated foods. In pre-cred-
iting, a deduction for the value of do-
nated foods is included in the estab-
lished fixed price per meal. However, 
the recipient agency must ensure that 
the food service management company 
provides an additional credit for any 
donated foods not accounted for in the 
fixed price per meal—e.g., for donated 
foods that are not made available until 
later in the year. In cost-reimbursable 
contracts, crediting may be performed 
by disclosure; i.e., the food service 
management company credits the re-
cipient agency for the value of donated 
foods by disclosing, in its billing for 
food costs submitted to the recipient 
agency, the savings resulting from the 
receipt of donated foods for the billing 
period. In all cases, the recipient agen-
cy must require crediting to be per-
formed not less frequently than annu-
ally, and must ensure that the speci-
fied method of valuation of donated 
foods permits crediting to be achieved 
in the required time period. A school 
food authority must also ensure that 
the method, and timing, of crediting 
does not cause its cash resources to ex-
ceed the limits established in 7 CFR 
210.9(b)(2). 

(c) Donated food values required in 
crediting. The recipient agency must 
ensure that, in crediting it for the 
value of donated foods, the food service 
management company uses the do-
nated food values determined by the 
distributing agency, in accordance 
with § 250.58(e), or, if approved by the 
distributing agency, donated food val-
ues determined by an alternate means 
of the recipient agency’s choosing. For 
example, the recipient agency may, 
with the approval of the distributing 
agency, specify that the value will be 
the average price per pound for a food, 
or for a group or category of foods (e.g., 
all frozen foods or cereal products), as 
listed in market journals over a speci-
fied period of time. However, the meth-

od of determining the donated food val-
ues to be used in crediting must be in-
cluded in procurement documents and 
in the contract, and must result in the 
determination of actual values; e.g., 
the average USDA purchase price for 
the period of the contract with the food 
vendor, or the average price per pound 
listed in market journals over a speci-
fied period of time. Negotiation of such 
values is not permitted. Additionally, 
the method of valuation must ensure 
that crediting may be achieved in ac-
cordance with paragraph (b) of this sec-
tion, and at the specific frequency es-
tablished in procurement documents 
and in the contract. 

(d) Use of donated foods. The food 
service management company must use 
all donated ground beef, donated 
ground pork, and all processed end 
products, in the recipient agency’s food 
service, and must use all other donated 
foods, or commercially purchased foods 
of the same generic identity, of U.S. or-
igin, and of equal or better quality 
than the donated foods, in the recipient 
agency’s food service (unless the con-
tract specifically stipulates that the 
donated foods, and not such commer-
cial substitutes, be used). 

§ 250.52 Storage and inventory man-
agement of donated foods. 

(a) General requirements. The food 
service management company must 
meet the general requirements in 
§ 250.14(b) for the storage and inventory 
management of donated foods. 

(b) Storage and inventory with commer-
cially purchased foods. The food service 
management company may store and 
inventory donated foods together with 
foods it has purchased commercially 
for the school food authority’s use (un-
less specifically prohibited in the con-
tract). It may store and inventory such 
foods together with other commer-
cially purchased foods only to the ex-
tent that such a system ensures com-
pliance with the requirements for the 
use of donated foods in § 250.51(d)—i.e., 
use all donated ground beef and ground 
pork, and all end products in the food 
service, and use all other donated foods 
or commercially purchased foods of the 
same generic identity, of U.S. origin, 
and of equal or better quality than the 
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