
604 

7 CFR Ch. II (1–1–12 Edition) § 253.5 

and its management and fiscal capa-
bilities. Other factors for evaluation 
include, but are not limited to, the 
ITO’s ability to: 

(i) Order and properly store commod-
ities, 

(ii) Certify eligible households, 
(iii) Arrange for physical issuance of 

commodities, 
(iv) Keep appropriate records and 

submit required reports, 
(v) Budget and account for adminis-

trative funds, 
(vi) Determine the food preferences 

of households, and 
(vii) Conduct on-site reviews of cer-

tification and distribution procedures 
and practices. 

(2) The Food and Nutrition Service 
(FNS) shall make a determination of 
potential Indian Tribal Organization 
(ITO) capability within 30 days of re-
ceipt of a completed application for the 
Food Distribution Program. FNS shall 
promptly advise ITOs of the need for 
additional information if an incom-
plete application is received. 

(3) FNS shall, if requested by an ITO 
which has been determined by FNS to 
be potentially capable of administering 
a Food Distribution Program, provide 
the ITO’s designees with appropriate 
training and technical assistance to 
prepare the ITO to take over program 
administration. In determining what 
training and technical assistance are 
necessary, FNS shall consult with the 
ITO and other sources, such as the BIA. 

[44 FR 35928, June 19, 1979, as amended by 
Amdt. 163, 45 FR 14006, Mar. 4, 1980. Redesig-
nated and amended by Amdt. 1, 47 FR 14137, 
Apr. 2, 1982] 

§ 253.5 State agency requirements. 
(a) Plan of operation. (1) The State 

agency that assumes responsibility for 
the Food Distribution Program shall 
submit a plan of operation for approval 
by FNS. Approval of the plan shall be 
a prerequisite to the donation of com-
modities available for use by house-
holds under part 250 of this chapter. 
The approved plan shall be considered 
permanent, with amendments to be 
added as changes in State agency ad-
ministration or management of the 
program, as described in the plan, are 
made, or at the request of FNS. No 
amendment to the plan of operation of 

any State agency shall be effective 
without prior approval of FNS, and 
FNS may require amendment of any 
plan as a condition of continuing ap-
proval. If the agency is not an ITO, the 
appropriate agency of the State gov-
ernment shall also: 

(i) Consult in good faith with the ITO 
on the reservation where the appro-
priate agency of the State government 
is responsible for administering the 
Food Distribution Program. 

(ii) A State agency which is not an 
ITO shall submit its plan of operation, 
budget and any substantive subsequent 
amendments to the ITO for comment 
at least 45 days prior to submission of 
the plan, budget or amendment to 
FNS. Comments by the ITO shall be at-
tached to the plan, budget or amend-
ment which is submitted to FNS. This 
paragraph does not apply to amend-
ments required by FNS under 
§ 253.7(a)(1). 

(2) The plan of operation shall de-
scribe the manner in which commod-
ities will be distributed, including, but 
not limited to, the storage and dis-
tribution facilities to be used, the pro-
cedures to assure ongoing consultation 
with the ITO where the appropriate 
agency of the State government admin-
isters the Program, the method by 
which the food preferences of house-
holds shall be determined, the manner 
in which the State agency plans to su-
pervise the Food Distribution Program, 
and plans by which the State agency 
will control dual participation. The 
plan shall also include by reference or 
otherwise the following assurances: 

(i) No household on any Indian res-
ervation shall be permitted to partici-
pate simultaneously in the Food Stamp 
Program and the Food Distribution 
Program. 

(ii) The value of the commodities 
provided to any eligible household 
shall not be considered income or re-
sources for any purposes under any 
Federal, State, or local laws, including, 
but not limited to, laws relating to 
taxation, welfare, and public assistance 
programs; and no State agency shall 
decrease any assistance otherwise pro-
vided to a household because of the re-
ceipt of commodities. 
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(iii) The distribution of commodities 
shall not be used as a means for fur-
thering the political interest of any in-
dividual or party. 

(iv) There shall be no discrimination 
in the certification of applicant house-
holds or in the distribution of commod-
ities because of sex, race, color, age, 
political beliefs, religion, handicap or 
national origin. 

(v) Households shall not be required 
to make any payments in money, ma-
terials or services for, or in connection 
with, the receipt of commodities; and 
they shall not be solicited in connec-
tion with the receipt of commodities 
for voluntary cash contributions for 
any purpose. 

(vi) Adequate personnel, including 
supervisory personnel, to review the 
Food Distribution Program shall be 
provided to ensure compliance with the 
requirements of this part. 

(vii) Use of disclosure of information 
obtained from food distribution appli-
cant households, exclusively for the 
Food Distribution Program, shall be 
restricted to persons directly con-
nected with the administration or en-
forcement of the provisions of the Food 
Distribution Programs as defined in 
this part of this subchapter, the Food 
Stamp Act or regulations, or with 
other Federal or federally aided, 
means-tested assistance programs such 
as title IV-A (TANF), XIX (Medicaid), 
or XVI (SSI), or with general assist-
ance programs that are subject to the 
joint processing requirements specified 
in § 273.2(j)(2). 

(b) Operating manuals. The State 
agency shall maintain ongoing con-
sultation with the ITO in developing 
the State agency’s written internal 
policies, instructions, and forms which 
are necessary to carry out the Food 
Distribution Program and shall submit 
them to FNS for approval prior to their 
use. The State agency shall file any 
comments or recommendations offered 
by the ITO, for review by FNS. 

(c) Staffing. Personnel used in the 
certification process shall be employed 
in accordance with (1) the current 
standards for a Merit System of Per-
sonnel Administration or any stand-
ards later prescribed by the Office of 
Personnel Management under section 
208 of the Intergovernmental Personnel 

Act of 1970 or (2) when appropriate, the 
ITO’s personnel system if it incor-
porates the basic elements of a merit 
system. 

(d) Bilingual requirements. (1) The 
State agency shall provide bilingual 
staff, certification forms, including the 
application form and certification no-
tices as specified in § 253.7(a)(2) and 
(b)(3), respectively, and any form devel-
oped by the State agency for reporting 
changes in household composition and 
income, pursuant to § 253.7(c), and out-
reach materials, when either an esti-
mated 100 or more low income house-
holds or the majority of low-income 
households on the reservation are a 
single language minority. Single-lan-
guage minority refers to households 
which speak the same non-English lan-
guage and which do not contain 
adults(s) fluent in English as a second 
language. If the non-English language 
is spoken but not written, the State 
agency shall provide bilingual staff, if 
required, but not bilingual material. 

(2) The State agency shall ensure 
that offices serving reservations sub-
ject to the criteria in paragraph (d)(1) 
of this section provide sufficient bilin-
gual staff for the timely processing of 
non-English speaking applicants. 

(3) The State agency shall develop es-
timates of the numbers of low-income, 
single-language minority households 
by using census data (including the 
Census Bureau’s Current Population 
Report: Population Estimates and Pro-
jections, Series P–25, No. 627) and 
knowledge of the reservation. Local 
Bureau of Census offices, Community 
Services Administration offices, Com-
munity Action agencies, Bureau of In-
dian Affairs, Indian Health Services, 
planning agencies, the ITO and school 
officials may be important sources of 
information in determining the need 
for bilingual services. 

(e) Outreach and referral. The State 
agency shall inform potentially eligi-
ble households of the availability of 
the Food Distribution Program. The 
State agency shall develop and dis-
tribute printed information in the ap-
propriate languages about the Program 
and eligibility requirements. Outreach 
material shall contain information 
about a household’s right to file an ap-
plication on the same date it contacts 
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the certification office. The State 
agency shall be sufficiently familiar 
with general eligibility requirements 
for the Supplemental Food Program for 
Women, Infants and Children (WIC) or 
the Commodity Supplemental Food 
Program, if available to reservation 
residents, the Supplemental Security 
Income Program (SSI), and appropriate 
public and general assistance pro-
grams, to identify those applicants 
whose households contain persons who 
may be eligible for these programs, to 
inform the applicants of their potential 
eligibility, and to provide the appli-
cants with the addresses and telephone 
numbers for these programs. For exam-
ple, the State agency should provide 
information on the WIC program to ap-
plicants whose households contain 
pregnant women, nursing or 
postpartum women, or children up to 
the fifth birthday. 

(f) Training requirements. The State 
agency shall institute a training pro-
gram for all personnel who are assigned 
responsibility for the certification of 
applicant households, for fair hearing 
officers, for field supervisors who re-
view local Food Distribution Programs, 
for those involved in outreach and 
those responsibile for ordering, storing, 
and distributing commodities. 

(1) State agency training programs 
shall cover eligibility criteria, certifi-
cation procedures, commodity order-
ing, storage and distribution practices, 
household rights and responsibilities 
and other job-related responsibilities. 
The content of the training material 
shall be reviewed and revised periodi-
cally to correct deficiencies in program 
operations or reflect changes in policy 
and procedures. 

(2) FNS shall review the effectiveness 
of State agency training based on in-
formation obtained from field reviews, 
administrative analyses and other 
sources. 

(g) Nutrition education. The State 
agency shall publicize how commod-
ities may be used to contribute to a nu-
tritious diet and how commodities may 
be properly stored by means of visual 
displays, and printed material. The 
State agency shall encourage appro-
priate organizations, county extension 
home economists, expanded Food and 
Nutrition Program aides, and qualified 

volunteers to provide food and nutri-
tion information, menus, or cooking 
demonstrations, as appropriate for par-
ticipating households. The State agen-
cy shall encourage the dissemination of 
food and nutrition information de-
signed to improve the nutrition of 
households on reservations. 

(h) Records and reports. The State 
agency shall keep records and submit 
reports and other information as re-
quired by FNS. Records required under 
this part shall be retained for a period 
of three years from the date of the sub-
mission of the annual financial status 
report, SF–269; except that, if any liti-
gation, claim or audit is started before 
the expiration of the three year period, 
the records shall be retained until all 
litigation, claims or audit findings in-
volving the records have been resolved. 

(i) Monitoring. In accordance with its 
responsibility for efficient and effec-
tive program administration the State 
agency shall monitor and review its op-
erations under this part to ensure com-
pliance with the provisions of this part 
and with any applicable instructions of 
FNS. 

(1) The State agency shall review 
program operations at least annually, 
document program deficiencies and es-
tablish and implement specific plans of 
corrective action for deficiencies 
noted. 

(2) Reviews of operations shall in-
clude, but not be limited to, certifi-
cation of households, determination of 
food preferences, distribution of com-
modities, fair hearing procedures, com-
modity inventories and timeliness and 
accuracy of reports to FNS. 

(3) Program reviews and corrective 
action plans shall be available to FNS 
upon request. 

(j) Investigations and complaints. The 
State agency shall promptly inves-
tigate complaints received of irregular-
ities in the handling, distribution, re-
ceipt or use of commodities, other than 
use of commodities by eligible house-
holds in the preparation of meals for 
home consumption, and shall take ap-
propriate action to correct any irreg-
ularities. The State agency shall also 
promptly investigate complaints of 
irregularities relating to certification 
procedures or the delivery of services 
and shall take appropriate action to 
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correct any irregularities or non-
compliance with provisions relating to 
certification procedures, provision of 
services or household rights. The State 
agency shall document each investiga-
tion and action in sufficient detail to 
allow for FNS review of all State agen-
cy actions and information. The De-
partment shall make investigations at 
the request of the State agency and 
ITO or when the Department deter-
mines an investigation is necessary. 

(k) Sanctions. If the State agency 
fails to comply with the provisions of 
this part or its plan of operation, FNS 
may: 

(1) Take action against any State 
agency under § 253.11(g) with respect to 
administrative funds available from 
FNS for use by the State agency or (2) 
disqualify the State agency from fur-
ther distribution of commodities to 
households. Disqualification of the 
State agency shall not prevent FNS or 
the Department from taking other ac-
tions, including prosecution under ap-
plicable Federal statutes, when deemed 
necessary. Reinstatement shall be con-
tingent upon approval by FNS of the 
State agency’s plan for corrective ac-
tion or determination by FNS that the 
State agency has complied with any 
other requirements for reinstatement 
which FNS may set forth. These provi-
sions apply to all State agencies, re-
gardless of whether the Program is ad-
ministered by an agency of the State 
government or an ITO. If the ITO is 
disqualified as a State agency, an ap-
propriate agency of State government 
shall administer the Food Distribution 
Program on the reservation. If an agen-
cy of State government is disqualified 
as the State agency for the Food Dis-
tribution Program on the reservation, 
the ITO may request in writing a capa-
bility determination for program ad-
ministration in accordance with § 253.4. 

(l) Appeals. (1) The agency of the 
State government or an ITO may ap-
peal an initial determination by FNS 
on: 

(i) Whether or not the reservation 
definition is met; 

(ii) The capability of an ITO to ad-
minister the Food Distribution Pro-
gram; 

(iii) Sanctions taken under paragraph 
(k) of this section or § 253.11(g); or 

(iv) The Federal matching percentage 
level of administrative funding made 
available by FNS. 

(2) At the time FNS advises the State 
agency or ITO of its determination, 
FNS shall also advise the State agency 
or ITO of its right to appeal and, ex-
cept for appeals of funding determina-
tions, shall advise the State agency or 
ITO of its right to request either a 
meeting to present its position in per-
son or a review of the record. On ap-
peals of funding determinations, FNS 
shall advise the State agency or ITO 
that it may indicate if it wishes a 
meeting, however, FNS need schedule a 
meeting only if FNS determines a 
meeting is warranted to reach a proper 
adjudication of the matter. Otherwise, 
FNS shall review supportive informa-
tion submitted by the State agency or 
ITO in paragraph (l)(3)(ii) of this sec-
tion. 

(3) Procedure—(i) Time limit. Any 
State agency or ITO that wants to ap-
peal an initial FNS determination 
under paragraph (l) of this section 
must notify the Administrator of FNS, 
in writing, within 15 days from the 
date of the determination. If the appeal 
concerns either paragraph (l)(1) (i) or 
(ii) of this section, the implementation 
timeframes as specified in paragraph 
(m) of this section and the timeframe 
for determining an ITO’s capability as 
specified in § 253.4(e)(2) are suspended 
from the date the appeal is requested 
to the date of the final determination. 

(ii) Acknowledgment. Within five days 
of receipt by the Administrator, of 
FNS, of a request for review, FNS shall 
provide the State agency or ITO with a 
written acknowledgment of the request 
by certified mail, return receipt re-
quested. The acknowledgment shall in-
clude the name and address of the offi-
cial designated by the Administrator, 
FNS, to review the appeal. The ac-
knowledgment shall also notify the 
State agency or ITO that within ten 
days of receipt of the acknowledgment, 
the State agency or ITO shall submit 
written information in support of its 
position. 

(4) Scheduling a meeting. If the Admin-
istrator, FNS, grants a meeting FNS 
shall advise the State agency or ITO of 
the time, date and location of the 
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meeting by certified mail, return re-
ceipt requested at least ten days in ad-
vance of the meeting. FNS shall sched-
ule and conduct the meeting and make 
a decision within 60 days of the receipt 
of the information submitted in re-
sponse to paragraph (l)(3)(ii) of this 
section. 

(5) Review. If no meeting is conducted 
the official designated by the Adminis-
trator, FNS, shall review information 
presented by a State agency or ITO 
which requests a review and shall make 
a final determination in writing within 
45 days of the receipt of the State agen-
cy’s or ITO’s information submitted in 
response to paragraph (l)(3)(ii) of this 
section setting forth in full the reasons 
for the determination. 

(6) Final decision. The official’s deci-
sion after a meeting or a review shall 
be final. 

(m) Implementation. The State agency 
shall implement changes required by 
amendments to these regulations in ac-
cordance with schedules specified in 
the amendment. 

(1) Amendment 2. (i) If an ITO cur-
rently participates in, but does not ad-
minister, the Food Distribution Pro-
gram on Indian Reservations: 

(A) FNS shall determine tribal eligi-
bility and capability to administer the 
Food Distribution Program on Indian 
Reservations within 60 days of receipt 
of a completed application. If an in-
complete application is received, FNS 
shall within 15 days, notify the ITO of 
what additional information is re-
quired. The processing time for the ca-
pability determination shall start from 
the date the additional information is 
received by FNS. 

(B) Upon FNS’ determination that 
the ITO will administer the Food Dis-
tribution Program on Indian Reserva-
tions, FNS shall expeditiously plan for 
and provide needed training and tech-
nical assistance to facilitate timely 
commencement of tribal administra-
tive responsibilities. The ITO shall 
have 120 days from FNS’ determination 
in paragraph (m)(1)(i)(A) of this section 
to submit and have approved a plan of 
operation, operating manuals, and to 
commence program operations under 
the regulations as specified in this 
part. Extensions may be granted by 
FNS to ITOs if good cause is shown. 

(C) If FNS determines that an ITO is 
not capable of administering the Food 
Distribution Program on Indian Res-
ervations, FNS shall direct the State 
to continue program operations and 
submit a new plan of operation and to 
commence program operations under 
the regulations as specified in this part 
within 120 days from FNS’ determina-
tion in paragraph (m)(1)(i)(A) of this 
section. 

(ii) If an ITO currently administers 
the Food Distribution Program on In-
dian Reservations, the timeframes 
specified in paragraph (m)(1)(i) of this 
section apply except that: 

(A) FNS shall determine tribal eligi-
bility and capability to administer the 
Food Distribution Program on Indian 
Reservations within 30 days of receipt 
of a completed application. 

(B) If FNS determines that the ITO 
will not administer the Food Distribu-
tion Program on Indian Reservations, 
FNS shall direct the ITO to continue 
program operations until the State 
government can commence program 
operations. The State government 
shall have 120 days from FNS’ deter-
mination in paragraph (m)(1)(i)(A) of 
this section to submit and have ap-
proved a plan of operation and to com-
mence program operations under the 
regulations as specified in this part. 

(iii) If an ITO does not currently par-
ticipate in a Food Distribution Pro-
gram on Indian Reservations, the time-
frames in paragraph (m)(1)(i) of this 
section apply except that if FNS deter-
mines that an ITO cannot administer 
the program, FNS shall direct the 
State to submit a plan of operation and 
to commence program operations 
under the regulations as specified in 
this part within 180 days from the de-
termination. 

(iv) Extensions to the above imple-
mentation timeframe (except for those 
timeframes set forth in paragraphs 
(m)(1) (i)(A) and (ii)(A) of this section) 
may be granted by FNS to ITOs or 
State government agencies if there is 
compelling justification involving cir-
cumstances which were not reasonably 
foreseeable and which are not the fault 
of the ITO or the State agency and 
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which circumstances present extraor-
dinary problems that would render ear-
lier implementation impossible. 

(Approved by the Office of Management and 
Budget under control number 0584–0071) 

(44 U.S.C. 3506; E.O. 12372, July 14, 1982, 47 FR 
30959, sec. 401(b) of the Intergovernmental 
Cooperation Act of 1968, 31 U.S.C. 6506(c)) 

[44 FR 35928, June 19, 1979, as amended at 47 
FR 746, Jan. 7, 1982. Redesignated and amend-
ed by Amdt. 1, 47 FR 14137, Apr, 2, 1982; 
Amdt. 2, 47 FR 19665, May 7, 1982; 48 FR 29123, 
June 24, 1983; 62 FR 53731, Oct. 16, 1997; 64 FR 
73383, Dec. 30, 1999; 65 FR 47833, Aug. 4, 2000] 

§ 253.6 Eligibility of households. 
(a) Household concept. (1) The State 

agency shall determine eligibility for 
the Food Distribution Program on a 
household basis. Household means any 
of the following individuals or groups 
of individuals, provided that such indi-
viduals or groups are not boarders or 
residents of an institution and provided 
that separate household or boarder sta-
tus shall not be granted to a spouse of 
a member of the household, or to chil-
dren under 18 years of age under the 
parental control of a member of the 
household. 

(i) An individual living alone. 
(ii) An individual living with others, 

but customarily purchasing food and 
preparing meals for home consumption 
separate and apart from the others. 

(iii) A group of individuals living to-
gether for whom food is customarily 
purchased in common and for whom 
meals are prepared together for home 
consumption. 

(2) Nonhousehold members. The fol-
lowing individuals residing with a 
household shall not be considered 
household members in determining the 
household’s eligibility. Nonhousehold 
members specified in paragraphs (a)(2) 
(i) and (v) who are otherwise eligible 
may participate in the Program as sep-
arate households. 

(i) Roomers. Individuals to whom a 
household furnishes lodging, but not 
meals, for compensation. 

(ii) SSI recipients in ‘‘cash-out’’ States. 
Recipients of SSI benefits who reside 
in a State designated by the Secretary 
of Health, Education, and Welfare to 
have specifically included the value of 
the coupon allotment in its State sup-
plemental payments. These persons are 

not eligible for Food Distribution Pro-
gram benefits. 

(iii) Disqualified individuals. Individ-
uals disqualified from the Food Stamp 
Program for fraud, as set forth in 
§ 273.16. 

(iv) Illegal residents. Individuals who 
are not legal residents of the United 
States. While U.S. citizenship is not re-
quired for participation in the Food 
Distribution Program, persons receiv-
ing food distribution benefits must be 
lawfully living in the United States. 

(v) Others. Other individuals who 
share living quarters with the house-
hold but who do not customarily pur-
chase food and prepare meals with the 
household. For example, if the appli-
cant household shares living quarters 
with another family to save on rent, 
but does not purchase and prepare food 
together with that family, the mem-
bers of the other family are not mem-
bers of the applicant household. 

(3) Authorized representatives. The 
head of the household, spouse, or any 
other responsible member of the house-
hold may designate an authorized rep-
resentative to act on behalf of the 
household in making application for 
commodities and/or obtaining commod-
ities as provided in § 253.7(a)(10)(i) and 
§ 253.7(a)(10)(ii) respectively. 

(b) Residency or citizenship. (1) All 
households residing on a reservation on 
which the FDPIR operates shall be eli-
gible to apply for program benefits on 
that reservation regardless of whether 
they include an Indian member. All In-
dian tribal households as defined in 
§ 253.2(c) of this part which reside in 
near areas established under § 253.4(d) 
of this part shall be eligible to apply 
for program benefits. The ITO or State 
agency shall serve all income-eligible 
applicant households residing on res-
ervations who apply for benefits, and 
all income-eligible applicant Indian 
tribal households residing in near 
areas. The ITO or State agency admin-
istering the program in a near area 
shall, for purposes of determining pro-
gram eligibility, accept documentation 
from a household member’s tribe of ori-
gin as proof of tribal membership. Resi-
dency shall not mean domicile nor 
shall the State agency impose any 
durational residency requirement. 
However, persons on the reservation 
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