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§ 283.26 Request that appeals be han-
dled under procedures in subpart B 
for appeals of QC claims of $50,000 
or more. 

(a) If, after the filing of its appeal pe-
tition, the State agency does not be-
lieve that the summary procedure pro-
vided in this subpart is adequate for 
handling the appeal and that an oral 
hearing is necessary, the State agency 
may file, no later than the date estab-
lished for the conclusion of any dis-
covery pursuant to § 283.29, a motion 
that its appeal be handled under the 
procedures in subpart B of this part. 

(b) The motion shall specify why the 
State agency believes that the sum-
mary procedure is inadequate and what 
harm will result if an oral hearing is 
not held. 

(c) FNS will have 10 days from serv-
ice of the State agency’s motion that 
the appeal be handled under subpart B 
of this part to submit arguments either 
in support of or against the State agen-
cy’s position. 

(d) The ALJ will review the State 
agency’s motion and the information 
submitted by FNS and decide which 
procedures shall be used in the appeal. 

§ 283.27 Procedures upon failure to file 
an answer. 

The failure by FNS to file an answer 
shall constitute a waiver of the oppor-
tunity to file a cross motion for sum-
mary judgment pursuant to § 283.30. 
Upon such failure to file, the State 
agency shall file a proposed decision, 
along with a motion for adoption 
thereof, both of which shall be served 
upon FNS by the State agency. Within 
10 days after service of such motion 
and proposed decision, FNS may file 
with the Hearing Clerk objections 
thereto. If the ALJ finds that meri-
torious objections have been filed, the 
State agency’s motion shall be denied 
with supporting reasons. If meritorious 
objections are not filed, the ALJ shall 
issue an initial decision without fur-
ther procedures. Copies of the decision 
or denial of State agency’s motion 
shall be served on each of the parties 
and shall be included as part of the of-
ficial record. Where the decision as 
proposed by the State agency is adopt-
ed as the ALJ’s initial decision, such 
decision of the ALJ shall become final 

and effective 30 days after service un-
less reconsideration or review by the 
Judicial Officer is sought as discussed 
in §§ 283.17(d) and 283.20. 

§ 283.28 Discovery. 

Upon motion and as ordered by the 
ALJ, written interrogatories, written 
requests for admissions and written re-
quests for the production of docu-
ments, may be served by any party to 
the appeal upon any other party and 
used in accordance with § 283.12(b). 

§ 283.29 Scheduling conference. 

(a) Time and place. The ALJ shall di-
rect the parties or their counsel to at-
tend a scheduling conference following 
the filing of a notice of appeal pursuant 
to § 283.25. The scheduling conference 
shall be held at the U.S. Department of 
Agriculture, Washington, DC. Reason-
able notice of the time and place of the 
scheduling conference shall be given. 
The ALJ may order each of the parties 
to furnish at the scheduling conference 
the following: 

(1) An outline of the appeal or de-
fense; 

(2) The legal theories upon which the 
party will rely; 

(3) Copies of or a list of documents 
that the party anticipates relying 
upon; 

(b) Procedures. The ALJ shall not 
order any of the foregoing procedures 
that a party can show are inappro-
priate or unwarranted under the cir-
cumstances of the particular appeal. 

(c) Scheduling conference. At the 
scheduling conference, the following 
matters shall be considered: 

(1) The simplification of issues; 
(2) The necessity of amendments to 

pleadings; 
(3) Stipulations of facts and of the 

authenticity, accuracy, and admissi-
bility of documents; 

(4) Negotiation, compromise, or set-
tlement of issues; 

(5) The exchange of copies of pro-
posed exhibits; 

(6) The nature of and the date by 
which discovery, as provided in § 283.28, 
must be completed; 

(7) The identification of documents 
or matters of which official notice may 
be requested; 
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(8) A schedule to be followed by the 
parties for the filing of cross-motions 
for summary judgment and completion 
of other actions decided at the con-
ference; and 

(9) Such other matters as may expe-
dite and aid in the disposition of the 
appeal. 

(d) Reporting. A scheduling con-
ference will not be stenographically re-
ported unless so directed by the ALJ. 

(e) Attendance at scheduling con-
ference. In the event the ALJ concludes 
that personal attendance by the ALJ 
and the parties or counsel at a sched-
uling conference is unwarranted or im-
practical, but decides that a conference 
would expedite the appeal, the ALJ 
may conduct such conference by tele-
phone. 

(f) Order. Actions taken as a result of 
a conference shall be reduced to an ap-
propriate written order, unless the ALJ 
concludes that a stenographic report 
shall suffice. 

§ 283.30 Cross motions for summary 
judgment. 

Appeals filed pursuant to this sub-
part shall be determined upon cross 
motions for summary judgment unless 
the matter is heard under subpart B of 
this part in accordance with § 283.26. 
Cross motions for summary judgment 
shall be filed by the parties along with 
the appeal petition and answer or in 
accordance with the schedule estab-
lished by the ALJ pursuant to § 283.29. 
Motions for summary judgment shall 
address the issues raised by the plead-
ings and may be supported by declara-
tions. Motions and accompanying 
briefs in support of summary judgment 
shall not exceed 35 pages excluding ex-
hibits unless otherwise authorized by 
the ALJ. Reply briefs may be filed by 
the parties in accordance with the 
schedule established by the ALJ. Reply 
briefs may not exceed 15 pages in 
length, excluding exhibits. 

§ 283.31 Review of the record. 
(a) The ALJ shall review the cross 

motions for summary judgment, briefs, 
reply briefs and supporting materials 
submitted by both FNS and the State 
agency. 

(b) If the ALJ decides that additional 
information or briefing is required 

from a party, a request for such infor-
mation or briefing shall be submitted 
to such party with a copy to the other 
party. The request shall identify the 
additional information or specific 
issues to be addressed and shall specify 
the date(s) by which such information 
or briefing must be provided. Upon re-
ceipt of such additional information or 
briefing, the ALJ shall provide the 
other party an opportunity to submit 
responsive information or briefing. 

(c) If the party to whom a request for 
additional information or briefing is 
made fails to submit the information 
or brief the issue(s) as requested, the 
ALJ may decide the appeal based on 
the existing record. 

(d) If the ALJ decides that oral argu-
ment is necessary on legal issues, the 
ALJ shall set a time for the oral argu-
ments as soon as feasible thereafter, 
with due regard for the public interest 
and the convenience and necessity of 
the State agency and FNS. The oral ar-
guments shall be held at the U.S. De-
partment of Agriculture, Washington, 
DC. Upon a showing of unusual or ex-
traordinary circumstances, the ALJ 
may order that the argument be held 
at another location. The ALJ shall file 
a notice stating the time and place of 
the oral arguments. If any change in 
the time of the oral arguments is 
made, the ALJ shall file a notice of 
such change, which notice shall be 
served upon the parties, unless it is 
made during the course of the oral ar-
guments and made a part of the tran-
script or actual notice given to the par-
ties. 

(e) Oral argument shall not be tran-
scribed unless so ordered in advance by 
the ALJ for cause shown upon request 
of a party or upon the ALJ’s own mo-
tion. 

§ 283.32 ALJ’s initial decision. 

(a) The ALJ shall decide the appeal 
not later than 60 days after receipt of 
rebuttal evidence submitted by the 
State agency pursuant to § 283.8 or, if 
the State agency does not submit re-
buttal evidence, not later than 90 days 
after the State agency submits the no-
tice of appeal and evidence in support 
of the appeal. The ALJ may extend this 
deadline for cause shown. 
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