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Subpart C—Requirements for All
Direct Program Loans

§764.101 General eligibility require-
ments.

The following requirements must be
met unless otherwise provided in the
eligibility requirements for the par-
ticular type of loan.

(a) Controlled substances. The appli-
cant, and anyone who will sign the
promissory note, must not be ineligible
for loans as a result of a conviction for
controlled substances according to 7
CFR part 718 of this chapter.

(b) Legal capacity. The applicant, and
anyone who will sign the promissory
note, must possess the legal capacity
to incur the obligation of the loan. A
Youth loan applicant will incur full
personal liability upon execution of the
promissory note without regard to the
applicant’s minority status.

(c) Citicenship. The applicant, and
anyone who will sign the promissory
note, must be a citizen of the United
States, United States non-citizen na-
tional, or a qualified alien under appli-
cable Federal immigration laws.

(d) Credit history. The applicant must
have acceptable credit history dem-
onstrated by debt repayment.

(1) As part of the credit history, the
Agency will determine whether the ap-
plicant will carry out the terms and
conditions of the loan and deal with
the Agency in good faith. In making
this determination, the Agency may
examine whether the applicant has
properly fulfilled its obligations to
other parties, including other agencies
of the Federal Government.

(2) When the applicant caused the
Agency a loss by receiving debt for-
giveness, the applicant may be ineli-
gible for assistance in accordance with
eligibility requirements for the specific
loan type. If the debt forgiveness is
cured by repayment of the Agency’s
loss, the Agency may still consider the
debt forgiveness in determining the ap-
plicant’s credit worthiness.

(3) A history of failures to repay past
debts as they came due when the abil-
ity to repay was within the applicant’s
control will demonstrate unacceptable
credit history. The following cir-
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cumstances, for example, do not auto-
matically indicate an unacceptable
credit history:

(i) Foreclosures, judgments, delin-
quent payments of the applicant which
occurred more than 36 months before
the application, if no recent similar
situations have occurred, or Agency de-
linquencies that have been resolved
through loan servicing programs avail-
able under 7 CFR part 766.

(ii) Isolated incidents of delinquent
payments which do not represent a
general pattern of unsatisfactory or
slow payment.

(iii) ““No history” of credit trans-
actions by the applicant.

(iv) Recent foreclosure, judgment,
bankruptcy, or delinquent payment
when the applicant can satisfactorily
demonstrate that the adverse action or
delinquency was caused by cir-
cumstances that were of a temporary
nature and beyond the applicant’s con-
trol; or the result of a refusal to make
full payment because of defective goods
or services or other justifiable dispute
relating to the purchase or contract for
goods or services.

(e) Availability of credit elsewhere. Ex-
cept for CL, the applicant, and all enti-
ty members in the case of an entity,
must be unable to obtain sufficient
credit elsewhere to finance actual
needs at reasonable rates and terms.
The Agency will evaluate the ability to
obtain credit based on factors includ-
ing, but not limited to:

(1) Loan amounts, rates, and terms
available in the marketplace; and

(2) Property interests, income, and
significant non-essential assets.

(f) Not in delinquent status on Federal
debt. As provided in 31 CFR part 285, ex-
cept for EM loan applicants, the appli-
cant, and anyone who will sign the
promissory note, must not be in delin-
quent status on any Federal debt, other
than a debt under the Internal Revenue
Code of 1986 at the time of loan closing.
All delinquent debts, however, will be
considered in determining credit his-
tory and ability to repay under this
part.

(g) Outstanding judgments. The appli-
cant, and anyone who will sign the
promissory note, must have no out-
standing unpaid judgments obtained by
the United States in any court. Such
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judgments do not include those filed as
a result of action in the United States
Tax Courts.

(h) Federal crop insurance violation.
The applicant, and all entity members
in the case of an entity, must not be
ineligible due to disqualification re-
sulting from Federal crop insurance
violation according to 7 CFR part 718.

(1) Managerial ability. The applicant
must have sufficient managerial abil-
ity to assure reasonable prospects of
loan repayment, as determined by the
Agency. The applicant must dem-
onstrate this managerial ability by:

(1) Education. For example, the ap-
plicant obtained a 4-year college degree
in agricultural business, horticulture,
animal science, agronomy, or other ag-
ricultural-related field.

(2) On-the-job training. For example,
the applicant is currently working on a
farm as part of an apprenticeship pro-
gram.

(3) Farming experience. For example,
the applicant has been an owner, man-
ager, or operator of a farm business for
at least one entire production cycle.
The farming experience must have
been obtained within the last 5 years.

(j) Borrower training. The applicant
must agree to meet the training re-
quirements in subpart K of this part.

(k) Operator of a family farm. Except
for CL:

(1) The applicant must be the oper-
ator of a family farm after the loan is
closed.

(2) For an entity applicant, if the en-
tity members holding a majority inter-
est are:

(i) Related by blood or marriage, at
least one member must be the operator
of a family farm;

(ii) Not related by blood or marriage,
the entity members holding a majority
interest must be operators of a family
farm.

(3) Except for EM loans, the collec-
tive interests of the members may be
larger than a family farm only if:

(i) Each member’s ownership interest
is not larger than a family farm;

(ii) All of the members of the entity
are related by blood or marriage; and

(iii) All of the members are or will
become operators of the family farm;
and
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(4) If the entity applicant has an op-
erator and ownership interest for farm
ownership loans and emergency loans
for farm ownership loan purposes, in
any other farming operation, that
farming operation must not exceed the
requirements of a family farm.

(1) Entity composition. If the applicant
is an entity, the entity members are
not themselves entities.

[72 FR 63298, Nov. 8, 2007, as amended at 75
FR 54015, Sept. 3, 2010]

EFFECTIVE DATE NOTE: At 76 FR 75434, Dec.
2, 2011, §764.101 was amended by revising
paragraph (i)(3), effective Jan. 3, 2012. For
the convenience of the user, the revised text
is set forth as follows:

§764.101 General eligibility requirements.

* * * * *

(1) * % %

(3) Farming experience. For example, the ap-
plicant has been an owner, manager, or oper-
ator of a farm business for at least one entire
production cycle. Farm experience of the ap-
plicant, without regard to any lapse of time
between the farm experience and the new ap-
plication, will be taken into consideration in
determining loan eligibility. If farm experi-
ence occurred more than 5 years prior to the
date of the new application, the applicant
must demonstrate sufficient on-the-job
training or education within the last 5 years
to demonstrate managerial ability.

* * * * *
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(a) Limitations specific to each loan
program are contained in subparts D
through I of this part.

(b) The total principal balance owed
to the Agency at any one time by the
applicant, or any one who will sign the
promissory note, cannot exceed the
limits established in §761.8 of this
chapter.

(¢c) The funds from the FLP loan
must be used for farming operations lo-
cated in the United States.

(d) The Agency will not make a loan
if the proceeds will be used:

(1) For any purpose that contributes
to excessive erosion of highly erodible
land, or to the conversion of wetlands;

(2) To drain, dredge, fill, level, or oth-
erwise manipulate a wetland; or

(3) To engage in any activity that re-
sults in impairing or reducing the flow,

General limitations.
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