
37 

Department of Homeland Security § 103.5 

Attorney General, may file with the 
Attorney General decisions relating to 
the administration of the immigration 
laws of the United States for publica-
tion as precedent in future proceedings, 
and upon approval of the Attorney 
General as to the lawfulness of such de-
cision, the Director of the Executive 
Office for Immigration Review shall 
cause such decisions to be published in 
the same manner as decisions of the 
Board and the Attorney General. In ad-
dition to Attorney General and Board 
decisions referred to in § 1003.1(g) of 
chapter V, designated Service decisions 
are to serve as precedents in all pro-
ceedings involving the same issue(s). 
Except as these decisions may be modi-
fied or overruled by later precedent de-
cisions, they are binding on all Service 
employees in the administration of the 
Act. Precedent decisions must be pub-
lished and made available to the public 
as described in 8 CFR 103.10(e). 

[31 FR 3062, Feb. 24, 1966, as amended at 37 
FR 927, Jan. 21, 1972; 48 FR 36441, Aug. 11, 
1983; 49 FR 7355, Feb. 29, 1984; 52 FR 16192, 
May 1, 1987; 54 FR 29881, July 17, 1989; 55 FR 
20769, 20775, May 21, 1990; 55 FR 23345, June 7, 
1990; 57 FR 11573, Apr. 6, 1992; 68 FR 9832, Feb. 
28, 2003; 76 FR 53781, Aug. 29, 2011] 

§ 103.4 Certifications. 
(a) Certification of other than special 

agricultural worker and legalization 
cases—(1) General. The Commissioner or 
the Commissioner’s delegate may di-
rect that any case or class of cases be 
certified to another Service official for 
decision. In addition, regional commis-
sioners, regional service center direc-
tors, district directors, officers in 
charge in districts 33 (Bangkok, Thai-
land), 35 (Mexico City, Mexico), and 37 
(Rome, Italy), and the Director, Na-
tional Fines Office, may certify their 
decisions to the appropriate appellate 
authority (as designated in this chap-
ter) when the case involves an unusu-
ally complex or novel issue of law or 
fact. 

(2) Notice to affected party. When a 
case is certified to a Service officer, 
the official certifying the case shall no-
tify the affected party using a Notice 
of Certification (Form I–290C). The af-
fected party may submit a brief to the 
officer to whom the case is certified 
within 30 days after service of the no-

tice. If the affected party does not wish 
to submit a brief, the affected party 
may waive the 30-day period. 

(3) Favorable action. The Service offi-
cer to whom a case is certified may 
suspend the 30-day period for submis-
sion of a brief if that officer takes ac-
tion favorable to the affected party. 

(4) Initial decision. A case within the 
appellate jurisdiction of the Associate 
Commissioner, Examinations, or for 
which there is no appeal procedure may 
be certified only after an initial deci-
sion is made. 

(5) Certification to AAU. A case de-
scribed in paragraph (a)(4) of this sec-
tion may be certified to the AAU. 

(6) Appeal to Board. In a case within 
the Board’s appellate jurisdiction, an 
unfavorable decision of the Service of-
ficial to whom the case is certified 
(whether made initially or upon re-
view) is the decision which may be ap-
pealed to the Board under § 3.1(b) of 
this chapter. 

(7) Other applicable provisions. The 
provisions of § 103.3(a)(2)(x) of this part 
also apply to decisions on certified 
cases. The provisions of § 103.3(b) of this 
part also apply to requests for oral ar-
gument regarding certified cases con-
sidered by the AAU. 

(b) Certification of denials of special ag-
ricultural worker and legalization appli-
cations. The Regional Processing Facil-
ity director or the district director 
may, in accordance with paragraph (a) 
of this section, certify a decision to the 
Associate Commissioner, Examinations 
(Administrative Appeals Unit) (the ap-
pellate authority designated in 
§ 103.1(f)(2)) of this part, when the case 
involves an unusually complex or novel 
question of law or fact. 

[52 FR 661, Jan. 8, 1987, as amended at 53 FR 
43985, Oct. 31, 1988; 55 FR 20770, May 21, 1990] 

§ 103.5 Reopening or reconsideration. 

(a) Motions to reopen or reconsider in 
other than special agricultural worker 
and legalization cases—(1) When filed by 
affected party—(i) General. Except 
where the Board has jurisdiction and as 
otherwise provided in 8 CFR parts 3, 
210, 242 and 245a, when the affected 
party files a motion, the official having 
jurisdiction may, for proper cause 
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shown, reopen the proceeding or recon-
sider the prior decision. Motions to re-
open or reconsider are not applicable to 
proceedings described in § 274a.9 of this 
chapter. Any motion to reconsider an 
action by the Service filed by an appli-
cant or petitioner must be filed within 
30 days of the decision that the motion 
seeks to reconsider. Any motion to re-
open a proceeding before the Service 
filed by an applicant or petitioner, 
must be filed within 30 days of the deci-
sion that the motion seeks to reopen, 
except that failure to file before this 
period expires, may be excused in the 
discretion of the Service where it is 
demonstrated that the delay was rea-
sonable and was beyond the control of 
the applicant or petitioner. 

(ii) Jurisdiction. The official having 
jurisdiction is the official who made 
the latest decision in the proceeding 
unless the affected party moves to a 
new jurisdiction. In that instance, the 
new official having jurisdiction is the 
official over such a proceeding in the 
new geographical locations. 

(iii) Filing Requirements—A motion 
shall be submitted on Form I–290B and 
may be accompanied by a brief. It must 
be: 

(A) In writing and signed by the af-
fected party or the attorney or rep-
resentative of record, if any; 

(B) Accompanied by a nonrefundable 
fee as set forth in § 103.7; 

(C) Accompanied by a statement 
about whether or not the validity of 
the unfavorable decision has been or is 
the subject of any judicial proceeding 
and, if so, the court, nature, date, and 
status or result of the proceeding; 

(D) Addressed to the official having 
jurisdiction; and 

(E) Submitted to the office maintain-
ing the record upon which the unfavor-
able decision was made for forwarding 
to the official having jurisdiction. 

(iv) Effect of motion or subsequent ap-
plication or petition. Unless the Service 
directs otherwise, the filing of a mo-
tion to reopen or reconsider or of a sub-
sequent application or petition does 
not stay the execution of any decision 
in a case or extend a previously set de-
parture date. 

(2) Requirements for motion to reopen. 
A motion to reopen must state the new 
facts to be provided in the reopened 

proceeding and be supported by affida-
vits or other documentary evidence. A 
motion to reopen an application or pe-
tition denied due to abandonment must 
be filed with evidence that the decision 
was in error because: 

(i) The requested evidence was not 
material to the issue of eligibility; 

(ii) The required initial evidence was 
submitted with the application or peti-
tion, or the request for initial evidence 
or additional information or appear-
ance was complied with during the al-
lotted period; or 

(iii) The request for additional infor-
mation or appearance was sent to an 
address other than that on the applica-
tion, petition, or notice of representa-
tion, or that the applicant or peti-
tioner advised the Service, in writing, 
of a change of address or change of rep-
resentation subsequent to filing and 
before the Service’s request was sent, 
and the request did not go to the new 
address. 

(3) Requirements for motion to recon-
sider. A motion to reconsider must 
state the reasons for reconsideration 
and be supported by any pertinent 
precedent decisions to establish that 
the decision was based on an incorrect 
application of law or Service policy. A 
motion to reconsider a decision on an 
application or petition must, when 
filed, also establish that the decision 
was incorrect based on the evidence of 
record at the time of the initial deci-
sion. 

(4) Processing motions in proceedings 
before the Service. A motion that does 
not meet applicable requirements shall 
be dismissed. Where a motion to reopen 
is granted, the proceeding shall be re-
opened. The notice and any favorable 
decision may be combined. 

(5) Motion by Service officer—(i) Service 
motion with decision favorable to affected 
party. When a Service officer, on his or 
her own motion, reopens a Service pro-
ceeding or reconsiders a Service deci-
sion in order to make a new decision 
favorable to the affected party, the 
Service officer shall combine the mo-
tion and the favorable decision in one 
action. 

(ii) Service motion with decision that 
may be unfavorable to affected party. 
When a Service officer, on his or her 
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own motion, reopens a Service pro-
ceeding or reconsiders a Service deci-
sion, and the new decision may be un-
favorable to the affected party, the of-
ficer shall give the affected party 30 
days after service of the motion to sub-
mit a brief. The officer may extend the 
time period for good cause shown. If 
the affected party does not wish to sub-
mit a brief, the affected party may 
waive the 30-day period. 

(6) Appeal to AAU from Service decision 
made as a result of a motion. A field of-
fice decision made as a result of a mo-
tion may be applied to the AAU only if 
the original decision was appealable to 
the AAU. 

(7) Other applicable provisions. The 
provisions of § 103.3(a)(2)(x) of this part 
also apply to decisions on motions. The 
provisions of § 103.3(b) of this part also 
apply to requests for oral argument re-
garding motions considered by the 
AAU. 

(8) Treating an appeal as a motion. The 
official who denied an application or 
petition may treat the appeal from 
that decision as a motion for the pur-
pose of granting the motion. 

(b) Motions to reopen or reconsider de-
nials of special agricultural worker and 
legalization applications. Upon the filing 
of an appeal to the Associate Commis-
sioner, Examinations (Administrative 
Appeals Unit), the Director of a Re-
gional Processing Facility or the con-
sular officer at an Overseas Processing 
Office may sua sponte reopen any pro-
ceeding under his or her jurisdiction 
opened under part 210 or 245a of this 
chapter and may reconsider any deci-
sion rendered in such proceeding. The 
new decision must be served on the ap-
pellant within 45 days of receipt of any 
brief and/or new evidence, or upon expi-
ration of the time allowed for the sub-
mission of a brief. The Associate Com-
missioner, Examinations, or the Chief 
of the Administrative Appeals Unit 
may sua sponte reopen any proceeding 
conducted by that Unit under part 210 
or 245a of this chapter and reconsider 
any decision rendered in such pro-
ceeding. Motions to reopen a pro-
ceeding or reconsider a decision under 
part 210 or 245a of this chapter shall 
not be considered. 

(c) Motions to reopen or reconsider deci-
sions on replenishment agricultural work-

er petitions. (1) The director of a re-
gional processing facility may sua 
sponte reopen any proceeding under 
part 210a of this title which is within 
his or her jurisdiction and may render 
a new decision. This decision may re-
verse a prior favorable decision when it 
is determined that there was fraud dur-
ing the registration or petition proc-
esses and the petitioner was not enti-
tled to the status granted. The peti-
tioner must be given an opportunity to 
offer evidence in support of the peti-
tion and in opposition to the grounds 
for reopening the petition before a new 
decision is rendered. 

(2) The Associate Commissioner, Ex-
aminations or the Chief of the Admin-
istrative Appeals Unit may sua sponte 
reopen any proceeding conducted by 
that unit under part 210a of this title 
and reconsider any decision rendered in 
such proceeding. 

(3) Motions to reopen a proceeding or 
reconsider a decision under part 210a of 
this title shall not be considered. 

[27 FR 7562, Aug. 1, 1962, as amended at 30 FR 
12772, Oct. 7, 1965; 32 FR 271, Jan. 11, 1967; 52 
FR 16193, May 1, 1987; 54 FR 29881, July 17, 
1989; 55 FR 20770, 20775, May 21, 1990; 55 FR 
25931, June 25, 1990; 56 FR 41782, Aug. 23, 1991; 
59 FR 1463, Jan. 11, 1994; 61 FR 18909, Apr. 29, 
1996; 62 FR 10336, Mar. 6, 1997; 70 FR 50957, 
Aug. 29, 2005] 

§ 103.6 Surety bonds. 

(a) Posting of surety bonds—(1) Exten-
sion agreements; consent of surety; collat-
eral security. All surety bonds posted in 
immigration cases shall be executed on 
Form I–352, Immigration Bond, a copy 
of which, and any rider attached there-
to, shall be furnished the obligor. A 
district director is authorized to ap-
prove a bond, a formal agreement to 
extension of liability of surety, a re-
quest for delivery of collateral security 
to a duly appointed and undischarged 
administrator or executor of the estate 
of a deceased depositor, and a power of 
attorney executed on Form I–312, Des-
ignation of Attorney in Fact. All other 
matters relating to bonds, including a 
power of attorney not executed on 
Form I–312 and a request for delivery of 
collateral security to other than the 
depositor or his or her approved attor-
ney in fact, shall be forwarded to the 
regional director for approval. 
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