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district director if the district director 
determines that such alien: 

(1) Was not otherwise inadmissible at 
the time of entry, or having been oth-
erwise inadmissible at the time of 
entry is with respect thereto qualified 
for an exemption from deportability 
under section 237(a)(1)(H) of the Act; 
and 

(2) Is not otherwise subject to re-
moval. 

(b) Denial of a waiver by the district 
director is not appealable but shall be 
without prejudice to renewal of an ap-
plication and reconsideration in pro-
ceedings before the immigration judge. 

§ 211.5 Alien commuters. 
(a) General. An alien lawfully admit-

ted for permanent residence or a spe-
cial agricultural worker lawfully ad-
mitted for temporary residence under 
section 210 of the Act may commence 
or continue to reside in foreign contig-
uous territory and commute as a spe-
cial immigrant defined in section 
101(a)(27)(A) of the Act to his or her 
place of employment in the United 
States. An alien commuter engaged in 
seasonal work will be presumed to have 
taken up residence in the United 
States if he or she is present in this 
country for more than 6 months, in the 
aggregate, during any continuous 12- 
month period. An alien commuter’s ad-
dress report under section 265 of the 
Act must show his or her actual resi-
dence address even though it is not in 
the United States. 

(b) Loss of residence status. An alien 
commuter who has been out of regular 
employment in the United States for a 
continuous period of 6 months shall be 
deemed to have lost residence status, 
notwithstanding temporary entries in 
the interim for other than employment 
purposes. An exception applies when 
employment in the United States was 
interrupted for reasons beyond the in-
dividual’s control other than lack of a 
job opportunity or the commuter can 
demonstrate that he or she has worked 
90 days in the United States in the ag-
gregate during the 12-month period 
preceding the application for admission 
into the United States. Upon loss of 
status, the alien’s permanent resident 
card becomes invalid and must be sur-
rendered to an immigration officer. 

(c) Eligibility for benefits under the im-
migration and nationality laws. Until he 
or she has taken up residence in the 
United States, an alien commuter can-
not satisfy the residence requirements 
of the naturalization laws and cannot 
qualify for any benefits under the im-
migration laws on his or her own be-
half or on behalf of his or her relatives 
other than as specified in paragraph (a) 
of this section. When an alien com-
muter takes up residence in the United 
States, he or she shall no longer be re-
garded as a commuter. He or she may 
facilitate proof of having taken up such 
residence by notifying the Service as 
soon as possible, preferably at the time 
of his or her first reentry for that pur-
pose. Application for issuance of a new 
Permanent Resident Card to show that 
he or she has taken up residence in the 
United States shall be made in accord-
ance with 8 CFR 264.5. 

[62 FR 10346, Mar. 6, 1997, as amended at 63 
FR 70315, Dec. 21, 1998; 76 FR 53786, Aug. 29, 
2011] 

PART 212—DOCUMENTARY RE-
QUIREMENTS: NONIMMIGRANTS; 
WAIVERS; ADMISSION OF CER-
TAIN INADMISSIBLE ALIENS; PA-
ROLE 

Sec. 
212.0 Definitions. 
212.1 Documentary requirements for non-

immigrants. 
212.2 Consent to reapply for admission after 

deportation, removal or departure at 
Government expense. 

212.3 Application for the exercise of discre-
tion under section 212(c). 

212.4 Applications for the exercise of discre-
tion under section 212(d)(1) and 212(d)(3). 

212.5 Parole of aliens into the United 
States. 

212.6 Border crossing identification cards. 
212.7 Waiver of certain grounds of inadmis-

sibility. 
212.8–212.9 [Reserved] 
212.10 Section 212(k) waiver. 
212.11 [Reservedb 

212.12 Parole determinations and revoca-
tions respecting Mariel Cubans. 

212.13 [Reserved] 
212.14 Parole determinations for alien wit-

nesses and informants for whom a law 
enforcement authority (‘‘LEA’’) will re-
quest S classification. 

212.15 Certificates for foreign health care 
workers. 
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