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(c) Aliens inadmissible or deportable on 
criminal or certain other grounds. To es-
tablish eligibility for special rule can-
cellation of removal under section 
309(f)(1)(B) of IIRIRA, as amended by 
section 203 of NACARA, the alien must 
be described in § 240.61 and establish 
that: 

(1) The alien is inadmissible under 
section 212(a)(2) of the Act (relating to 
criminal activity), or deportable under 
paragraphs (a)(2) (other than section 
237(a)(2)(A)(iii), relating to aggravated 
felony convictions), or (a)(3) of section 
237 of the Act (relating to criminal ac-
tivity, document fraud, and failure to 
register); 

(2) The alien has been physically 
present in the United States for a con-
tinuous period of not less than 10 years 
immediately following the commission 
of an act, or the assumption of a status 
constituting a ground for removal; 

(3) The alien has been a person of 
good moral character during the re-
quired period of continuous physical 
presence; and 

(4) The alien’s removal from the 
United States would result in excep-
tional and extremely unusual hardship 
to the alien or to the alien’s spouse, 
parent, or child, who is a United States 
citizen or an alien lawfully admitted 
for permanent residence. 

§ 240.67 Procedure for interview be-
fore an asylum officer. 

(a) Fingerprinting requirements. USCIS 
will notify each applicant 14 years of 
age or older to appear for an interview 
only after the applicant has complied 
with fingerprinting requirements pur-
suant to 8 CFR 103.16, and USCIS has 
received a definitive response from the 
FBI that a full criminal background 
check has been completed. A definitive 
response that a full criminal back-
ground check on an applicant has been 
completed includes: 

(1) Confirmation from the FBI that 
an applicant does not have an adminis-
trative or criminal record; 

(2) Confirmation from the FBI that 
an applicant has an administrative or a 
criminal record; or 

(3) Confirmation from the FBI that 
two properly prepared fingerprint cards 
(Form FD–258) have been determined 
unclassifiable for the purpose of con-

ducting a criminal background check 
and have been rejected. 

(b) Interview. (1) The asylum officer 
shall conduct the interview in a non- 
adversarial manner and, except at the 
request of the applicant, separate and 
apart from the general public. The pur-
pose of the interview shall be to elicit 
all relevant and useful information 
bearing on the applicant’s eligibility 
for suspension of deportation or special 
rule cancellation of removal. If the ap-
plicant has an asylum application 
pending with the Service, the asylum 
officer may also elicit information re-
lating to the application for asylum in 
accordance with § 208.9 of this chapter. 
At the time of the interview, the appli-
cant must provide complete informa-
tion regarding the applicant’s identity, 
including name, date and place of 
birth, and nationality, and may be re-
quired to register this identity elec-
tronically or through any other means 
designated by the Attorney General. 

(2) The applicant may have counsel 
or a representative present, may 
present witnesses, and may submit affi-
davits of witnesses and other evidence. 

(3) An applicant unable to proceed 
with the interview in English must 
provide, at no expense to the Service, a 
competent interpreter fluent in both 
English and a language in which the 
applicant is fluent. The interpreter 
must be at least 18 years of age. The 
following individuals may not serve as 
the applicant’s interpreter: the appli-
cant’s attorney or representative of 
record; a witness testifying on the ap-
plicant’s behalf; or, if the applicant 
also has an asylum application pending 
with the Service, a representative or 
employee of the applicant’s country of 
nationality, or, if stateless, country of 
last habitual residence. Failure with-
out good cause to comply with this 
paragraph may be considered a failure 
to appear for the interview for purposes 
of § 240.68. 

(4) The asylum officer shall have au-
thority to administer oaths, verify the 
identity of the applicant (including 
through the use of electronic means), 
verify the identity of any interpreter, 
present and receive evidence, and ques-
tion the applicant and any witnesses. 
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(5) Upon completion of the interview, 
the applicant or the applicant’s rep-
resentative shall have an opportunity 
to make a statement or comment on 
the evidence presented. The asylum of-
ficer may, in the officer’s discretion, 
limit the length of such statement or 
comment and may require its submis-
sion in writing. Upon completion of the 
interview, and except as otherwise pro-
vided by the asylum officer, the appli-
cant shall be informed of the require-
ment to appear in person to receive and 
to acknowledge receipt of the decision 
and any other accompanying material 
at a time and place designated by the 
asylum officer. 

(6) The asylum officer shall consider 
evidence submitted by the applicant 
with the application, as well as any 
evidence submitted by the applicant 
before or at the interview. As a matter 
of discretion, the asylum officer may 
grant the applicant a brief extension of 
time following an interview, during 
which the applicant may submit addi-
tional evidence. 

[64 FR 27876, May 21, 1999, as amended at 76 
FR 53791, Aug. 29, 2011] 

§ 240.68 Failure to appear at an inter-
view before an asylum officer or 
failure to follow requirements for 
fingerprinting. 

(a) Failure to appear for a scheduled 
interview without prior authorization 
may result in dismissal of the applica-
tion or waiver of the right to an adju-
dication by an asylum officer. A writ-
ten request to reschedule will be grant-
ed if it is an initial request and is re-
ceived by the Asylum Office at least 2 
days before the scheduled interview 
date. All other requests to reschedule 
the interview, including those sub-
mitted after the interview date, will be 
granted only if the applicant has a rea-
sonable excuse for not appearing, and 
the excuse was received by the Asylum 
Office in writing within a reasonable 
time after the scheduled interview 
date. 

(b) Failure to comply with finger-
print processing requirements without 
reasonable excuse may result in dis-
missal of the application or waiver of 
the right to an adjudication by an asy-
lum officer. 

(c) Failure to appear shall be excused 
if the notice of the interview or finger-
print appointment was not mailed to 
the applicant’s current address and 
such address had been provided to the 
Office of International Affairs by the 
applicant prior to the date of mailing 
in accordance with section 265 of the 
Act and Service regulations, unless the 
asylum officer determines that the ap-
plicant received reasonable notice of 
the interview or fingerprinting ap-
pointment. 

§ 240.69 Reliance on information com-
piled by other sources. 

In determining whether an applicant 
is eligible for suspension of deportation 
or special rule cancellation of removal, 
the asylum officer may rely on mate-
rial described in § 208.12 of this chapter. 
Nothing in this subpart shall be con-
strued to entitle the applicant to con-
duct discovery directed toward records, 
officers, agents, or employees of the 
Service, the Department of Justice, or 
the Department of State. 

§ 240.70 Decision by the Service. 

(a) Service of decision. Unless the asy-
lum officer has granted the application 
for suspension of deportation or special 
rule cancellation of removal at the 
time of the interview or as otherwise 
provided by an Asylum Office, the ap-
plicant will be required to return to 
the Asylum Office to receive service of 
the decision on the applicant’s applica-
tion. If the applicant does not speak 
English fluently, the applicant shall 
bring an interpreter when returning to 
the office to receive service of the deci-
sion. 

(b) Grant of suspension of deportation. 
An asylum officer may grant suspen-
sion of deportation to an applicant eli-
gible to apply for this relief with the 
Service who qualifies for suspension of 
deportation under former section 
244(a)(1) of the Act, as in effect prior to 
April 1, 1997, who is not an alien de-
scribed in former section 241(a)(4)(D) of 
the Act, as in effect prior to April 1, 
1997, and who admits deportability 
under any law of the United States, ex-
cluding former section 241(a)(2), (3), or 
(4) of the Act, as in effect prior to April 
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