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245.7 Adjustment of status of certain Soviet 
and Indochinese parolees under the For-
eign Operations Appropriations Act for 
Fiscal Year 1990 (Pub. L. 101–167). 

245.8 Adjustment of status as a special im-
migrant under section 101(a)(27)(K) of the 
Act. 

245.9 [Reserved] 
245.10 Adjustment of status upon payment 

of additional sum under Public Law 103– 
317. 

245.11 Adjustment of aliens in S non-
immigrant classification. 

245.12–245.14 [Reserved] 
245.15 Adjustment of status of certain Hai-

tian nationals under the Haitian Refugee 
Immigrant Fairness Act of 1998 (HRIFA). 

245.18 Physicians with approved employ-
ment-based petitions serving in a medi-
cally underserved area or a Veterans Af-
fairs facility. 

245.20 [Reserved] 
245.21 Adjustment of status of certain na-

tionals of Vietnam, Cambodia, and Laos 
(section 586 of Public Law 106–429). 

245.22 Evidence to demonstrate an alien’s 
physical presence in the United States on 
a specific date. 

245.23 Adjustment of aliens in T non-
immigrant classification. 

245.24 Adjustment of aliens in U non-
immigrant status. 

AUTHORITY: 8 U.S.C. 1101, 1103, 1182, 1255; 
Pub. L. 105–100, section 202, 111 Stat. 2160, 
2193; Pub. L. 105–277, section 902, 112 Stat. 
2681; Pub. L. 110–229, tit. VII, 122 Stat. 754; 8 
CFR part 2. 

§ 245.1 Eligibility. 
(a) General. Any alien who is phys-

ically present in the United States, ex-
cept for an alien who is ineligible to 
apply for adjustment of status under 
paragraph (b) or (c) of this section, 
may apply for adjustment of status to 
that of a lawful permanent resident of 
the United States if the applicant is el-
igible to receive an immigrant visa and 
an immigrant visa is immediately 
available at the time of filing of the 
application. A special immigrant de-
scribed under section 101(a)(27)(J) of 
the Act shall be deemed, for the pur-
pose of applying the adjustment to sta-
tus provisions of section 245(a) of the 
Act, to have been paroled into the 
United States, regardless of the actual 
method of entry into the United 
States. 

(b) Restricted aliens. The following 
categories of aliens are ineligible to 
apply for adjustment of status to that 
of a lawful permanent resident alien 

under section 245 of the Act, unless the 
alien establishes eligibility under the 
provisions of section 245(i) of the Act 
and § 245.10, is not included in the cat-
egories of aliens prohibited from apply-
ing for adjustment of status listed in 
§ 245.1(c), is eligible to receive an immi-
grant visa, and has an immigrant visa 
immediately available at the time of 
filing the application for adjustment of 
status: 

(1) Any alien who entered the United 
States in transit without a visa; 

(2) Any alien who, on arrival in the 
United States, was serving in any ca-
pacity on board a vessel or aircraft or 
was destined to join a vessel or aircraft 
in the United States to serve in any ca-
pacity thereon; 

(3) Any alien who was not admitted 
or paroled following inspection by an 
immigration officer; 

(4) Any alien who, on or after Janu-
ary 1, 1977, was employed in the United 
States without authorization prior to 
filing an application for adjustment of 
status. This restriction shall not apply 
to an alien who is: 

(i) An immediate relative as defined 
in section 201(b) of the Act; 

(ii) A special immigrant as defined in 
section 101(a)(27)(H) or (J) of the Act; 

(iii) Eligible for the benefits of Public 
Law 101–238 (the Immigration Nursing 
Relief Act of 1989) and files an applica-
tion for adjustment of status on or be-
fore October 17, 1991; or 

(iv) Eligible for the benefits of Public 
Law 101–238 (the Immigration Nursing 
Relief Act of 1989), and has not entered 
into or continued in unauthorized em-
ployment on or after November 29, 1990. 

(5) Any alien who on or after Novem-
ber 6, 1986 is not in lawful immigration 
status on the date of filing his or her 
application for adjustment of status, 
except an applicant who is an imme-
diate relative as defined in section 
201(b) or a special immigrant as defined 
in section 101(a)(27) (H), (I), or (J). 

(6) Any alien who files an application 
for adjustment of status on or after No-
vember 6, 1986, who has failed (other 
than through no fault of his or her own 
or for technical reasons) to maintain 
continuously a lawful status since 
entry into the United States, except an 
applicant who is an immediate relative 
as defined in section 201(b) of the Act 
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or a special immigrant as defined in 
section 101(a)(27) (H), (I), or (J) of the 
Act; 

(7) Any alien admitted as a visitor 
under the visa waiver provisions of 8 
CFR 212.1(e) or (q), other than an im-
mediate relative as defined in section 
201(b) of the Act; 

(8) Any alien admitted as a Visa 
Waiver Pilot Program visitor under the 
provisions of section 217 of the Act and 
part 217 of this chapter other than an 
immediate relative as defined in sec-
tion 201(b) of the Act; 

(9) Any alien who seeks adjustment 
of status pursuant to an employment- 
based immigrant visa petition under 
section 203(b) of the Act and who is not 
maintaining a lawful nonimmigrant 
status at the time he or she files an ap-
plication for adjustment of status; and 

(10) Any alien who was ever employed 
in the United States without the au-
thorization of the Service or who has 
otherwise at any time violated the 
terms of his or her admission to the 
United States as a nonimmigrant, ex-
cept an alien who is an immediate rel-
ative as defined in section 201(b) of the 
Act or a special immigrant as defined 
in section 101(a)(27)(H), (I), (J), or (K) of 
the Act. For purposes of this para-
graph, an alien who meets the require-
ments of § 274a.12(c)(9) of this chapter 
shall not be deemed to have engaged in 
unauthorized employment during the 
pendency of his or her adjustment ap-
plication. 

(c) Ineligible aliens. The following cat-
egories of aliens are ineligible to apply 
for adjustment of status to that of a 
lawful permanent resident alien under 
section 245 of the Act: 

(1) Any nonpreference alien who is 
seeking or engaging in gainful employ-
ment in the United States who is not 
the beneficiary of a valid individual or 
blanket labor certification issued by 
the Secretary of Labor or who is not 
exempt from certification require-
ments under § 212.8(b) of this chapter; 

(2) Except for an alien who is apply-
ing for residence under the provisions 
of section 133 of the Immigration Act 
of 1990, any alien who has or had the 
status of an exchange visitor under sec-
tion 101(a)(15)(J) of the Act and who is 
subject to the foreign residence re-
quirement of section 212(e) of the Act, 

unless the alien has complied with the 
foreign residence requirement or has 
been granted a waiver of that require-
ment, under that section. An alien who 
has been granted a waiver under sec-
tion 212(e)(iii) of the Act based on a re-
quest by a State Department of Health 
(or its equivalent) under Pub. L. 103–416 
shall be ineligible to apply for adjust-
ment of status under section 245 of the 
Act if the terms and conditions speci-
fied in section 214(l) of the Act and 
§ 212.7(c)(9) of this chapter have not 
been met; 

(3) Any alien who has nonimmigrant 
status under paragraph (15)(A), (15)(E), 
or (15)(G) of section 101(a) of the Act, or 
has an occupational status which 
would, if the alien were seeking admis-
sion to the United States, entitle the 
alien to nonimmigrant status under 
those paragraphs, unless the alien first 
executes and submits the written waiv-
er required by section 247(b) of the Act 
and part 247 of this chapter; 

(4) Any alien who claims immediate 
relative status under section 201(b) or 
preference status under sections 203(a) 
or 203(b) of the Act, unless the appli-
cant is the beneficiary of a valid unex-
pired visa petition filed in accordance 
with part 204 of this chapter; 

(5) Any alien who is already an alien 
lawfully admitted to the United States 
for permanent residence on a condi-
tional basis pursuant to section 216 or 
216A of the Act, regardless of any other 
quota or non-quota immigrant visa 
classification for which the alien may 
otherwise be eligible; 

(6) Any alien admitted to the United 
States as a nonimmigrant defined in 
section 101(a)(15)(K) of the Act, unless: 

(i) In the case of a K–1 fianceé(e) 
under section 101(a)(15)(K)(i) of the Act 
or the K–2 child of a fianceé(e) under 
section 101(a)(15)(K)(iii) of the Act, the 
alien is applying for adjustment of sta-
tus based upon the marriage of the K– 
1 fianceé(e) which was contracted with-
in 90 days of entry with the United 
States citizen who filed a petition on 
behalf of the K–1 fianceé(e) pursuant to 
§ 214.2(k) of this chapter; 

(ii) In the case of a K–3 spouse under 
section 101(a)(15)(K)(ii) of the Act or 
the K–4 child of a spouse under section 
101(a)(15)(K)(iii) of the Act, the alien is 
applying for adjustment of status based 
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upon the marriage of the K–3 spouse to 
the United States citizen who filed a 
petition on behalf of the K–3 spouse 
pursuant to § 214.2(k) of this chapter; 

(7) A nonimmigrant classified pursu-
ant to section 101(a)(15)(S) of the Act, 
unless the nonimmigrant is applying 
for adjustment of status pursuant to 
the request of a law enforcement au-
thority, the provisions of section 
101(a)(15)(S) of the Act, and 8 CFR 
245.11; 

(8) Any alien who seeks to adjust sta-
tus based upon a marriage which oc-
curred on or after November 10, 1986, 
and while the alien was in exclusion, 
deportation, or removal proceedings, or 
judicial proceedings relating thereto. 

(i) Commencement of proceedings. The 
period during which the alien is in de-
portation, exclusion, or removal pro-
ceedings or judicial proceedings relat-
ing thereto, commences: 

(A) With the issuance of the Form I– 
221, Order to Show Cause and Notice of 
Hearing prior to June 20, 1991; 

(B) With the filing of a Form I–221, 
Order to Show Cause and Notice of 
Hearing, issued on or after June 20, 
1991, with the Immigration Court; 

(C) With the issuance of Form I–122, 
Notice to Applicant for Admission De-
tained for Hearing Before Immigration 
Judge, prior to April 1, 1997, 

(D) With the filing of a Form I–862, 
Notice to Appear, with the Immigra-
tion Court, or 

(E) With the issuance and service of 
Form I–860, Notice and Order of Expe-
dited Removal. 

(ii) Termination of proceedings. The pe-
riod during which the alien is in exclu-
sion, deportation, or removal pro-
ceedings, or judicial proceedings relat-
ing thereto, terminates: 

(A) When the alien departs from the 
United States while an order of exclu-
sion, deportation, or removal is out-
standing or before the expiration of the 
voluntary departure time granted in 
connection with an alternate order of 
deportation or removal; 

(B) When the alien is found not to be 
inadmissible or deportable from the 
United States; 

(C) When the Form I–122, I–221, I–860, 
or I–862 is canceled; 

(D) When proceedings are terminated 
by the immigration judge or the Board 
of Immigration Appeals; or 

(E) When a petition for review or an 
action for habeas corpus is granted by 
a Federal court on judicial review. 

(iii) Exemptions. This prohibition 
shall no longer apply if: 

(A) The alien is found not to be inad-
missible or deportable from the United 
States; 

(B) Form I–122, I–221, I–860, or I–862, is 
canceled; 

(C) Proceedings are terminated by 
the immigration judge or the Board of 
Immigration Appeals; 

(D) A petition for review or an action 
for habeas corpus is granted by a Fed-
eral court on judicial review; 

(E) The alien has resided outside the 
United States for 2 or more years fol-
lowing the marriage; or 

(F) The alien establishes the mar-
riage is bona fide by providing clear 
and convincing evidence that the mar-
riage was entered into in good faith 
and in accordance with the laws of the 
place where the marriage took place, 
was not entered into for the purpose of 
procuring the alien’s entry as an immi-
grant, and no fee or other consider-
ation was given (other than to an at-
torney for assistance in preparation of 
a lawful petition) for the filing of a pe-
tition. 

(iv) Request for exemption. No applica-
tion or fee is required to request the 
exemption under section 245(e) of the 
Act. The request must be made in writ-
ing and submitted with the Form I–485. 
Application for Permanent Residence. 
The request must state the basis for re-
questing consideration for the exemp-
tion and must be supported by docu-
mentary evidence establishing eligi-
bility for the exemption. 

(v) Evidence to establish eligibility for 
the bona fide marriage exemption. Sec-
tion 204(g) of the Act provides that cer-
tain visa petitions based upon mar-
riages entered into during deportation, 
exclusion or related judicial pro-
ceedings may be approved only if the 
petitioner provides clear and con-
vincing evidence that the marriage is 
bona fide. Evidence that a visa petition 
based upon the same marriage was ap-
proved under the bona fide marriage 
exemption to section 204(g) of the Act 
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will be considered primary evidence of 
eligibility for the bona fide marriage 
exemption provided in this part. The 
applicant will not be required to sub-
mit additional evidence to qualify for 
the bona fide marriage exemption pro-
vided in this part, unless the district 
director determines that such addi-
tional evidence is needed. In cases 
where the district director notifies the 
applicant that additional evidence is 
required, the applicant must submit 
documentary evidence which clearly 
and convincingly establishes that the 
marriage was entered into in good faith 
and not entered into for the purpose of 
procuring the alien’s entry as an immi-
grant. Such evidence may include: 

(A) Documentation showing joint 
ownership of property; 

(B) Lease showing joint tenancy of a 
common residence; 

(C) Documentation showing commin-
gling of financial resources; 

(D) Birth certificates of children born 
to the applicant and his or her spouse; 

(E) Affidavits of third parties having 
knowledge of the bona fides of the mar-
ital relationship, or 

(F) Other documentation establishing 
that the marriage was not entered into 
in order to evade the immigration laws 
of the United States. 

(vi) Decision. An application for ad-
justment of status filed during the pro-
hibited period shall be denied, unless 
the applicant establishes eligibility for 
an exemption from the general prohibi-
tion. 

(vii) Denials. The denial of an applica-
tion for adjustment of status because 
the marriage took place during the 
prohibited period shall be without prej-
udice to the consideration of a new ap-
plication or a motion to reopen a pre-
viously denied application, if deporta-
tion or exclusion proceedings are ter-
minated while the alien is in the 
United States. The denial shall also be 
without prejudice to the consideration 
of a new application or motion to re-
open the adjustment of status applica-
tion, if the applicant presents clear and 
convincing evidence establishing eligi-
bility for the bona fide marriage ex-
emption contained in this part. 

(viii) Appeals. An application for ad-
justment of status to lawful permanent 
resident which is denied by the district 

director solely because the applicant 
failed to establish eligibility for the 
bona fide marriage exemption con-
tained in this part may be appealed to 
the Associate Commissioner, Examina-
tions, in accordance with 8 CFR part 
103. The appeal to the Associate Com-
missioner, Examinations, shall be the 
single level of appellate review estab-
lished by statute. 

(d) Definitions—(1) Lawful immigration 
status. For purposes of section 245(c)(2) 
of the Act, the term ‘‘lawful immigra-
tion status’’ will only describe the im-
migration status of an individual who 
is: 

(i) In lawful permanent resident sta-
tus; 

(ii) An alien admitted to the United 
States in nonimmigrant status as de-
fined in section 101(a)(15) of the Act, 
whose initial period of admission has 
not expired or whose nonimmigrant 
status has been extended in accordance 
with part 214 of this chapter; 

(iii) In refugee status under section 
207 of the Act, such status not having 
been revoked; 

(iv) In asylee status under section 208 
of the Act, such status not having been 
revoked; 

(v) In parole status which has not ex-
pired, been revoked or terminated; or 

(vi) Eligible for the benefits of Public 
Law 101–238 (the Immigration Nursing 
Relief Act of 1989) and files an applica-
tion for adjustment of status on or be-
fore October 17, 1991. 

(2) No fault of the applicant or for tech-
nical reasons. The parenthetical phrase 
other than through no fault of his or her 
own or for technical reasons shall be lim-
ited to: 

(i) Inaction of another individual or 
organization designated by regulation 
to act on behalf of an individual and 
over whose actions the individual has 
no control, if the inaction is acknowl-
edged by that individual or organiza-
tion (as, for example, where a des-
ignated school official certified under 
§ 214.2(f) of this chapter or an exchange 
propram sponsor under § 214.2(j) of this 
chapter did not provide required notifi-
cation to the Service of continuation of 
status, or did not forward a request for 
continuation of status to the Service); 
or 
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(ii) A technical violation resulting 
from inaction of the Service (as for ex-
ample, where an applicant establishes 
that he or she properly filed a timely 
request to maintain status and the 
Service has not yet acted on that re-
quest). An individual whose refugee or 
asylum status has expired through pas-
sage of time, but whose status has not 
been revoked, will be considered to 
have gone out of status for a technical 
reason. 

(iii) A technical violation caused by 
the physical inability of the applicant 
to request an extension of non-
immigrant stay from the Service ei-
ther in person or by mail (as, for exam-
ple, an individual who is hospitalized 
with an illness at the time non-
immigrant stay expires). The expla-
nation of such a technical violation 
shall be accompanied by a letter ex-
plaining the circumstances from the 
hospital or attending physician. 

(iv) A technical violation resulting 
from the Service’s application of the 
maximum five/six year period of stay 
for certain H–1 nurses only if the appli-
cant was subsequently reinstated to H– 
1 status in accordance with the terms 
of Public Law 101–656 (Immigration 
Amendments of 1988). 

(3) Effect of departure. The departure 
and subsequent reentry of an indi-
vidual who was employed without au-
thorization in the United States after 
January 1, 1977 does not erase the bar 
to adjustment of status in section 
245(c)(2) of the Act. Similarly, the de-
parture and subsequent reentry of an 
individual who has not maintained a 
lawful immigration status on any pre-
vious entry into the United States does 
not erase the bar to adjustment of sta-
tus in section 245(c)(2) of the Act for 
any application filed on or after No-
vember 6, 1986. 

(e) Special categories—(1) Alien medical 
graduates. Any alien who is a medical 
graduate qualified for special immi-
grant classification under section 
101(a)(27)(H) of the Act and is the bene-
ficiary of an approved petition as re-
quired under section 204(a)(1)(E)(i) of 
the Act is eligible for adjustment of 
status. An accompanying spouse and 
children also may apply for adjustment 
of status under this section. Tem-
porary absences from the United States 

for 30 days or less, during which the ap-
plicant was practicing or studying 
medicine, do not interrupt the contin-
uous presence requirement. Temporary 
absences authorized under the Serv-
ice’s advance parole procedures will 
not be considered interruptive of con-
tinuous presence when the alien applies 
for adjustment of status. 

(2) [Reserved] 
(3) Special immigrant juveniles. Any 

alien qualified for special immigrant 
classification under section 
101(a)(27)(J) of the Act shall be deemed, 
for the purpose of section 245(a) of the 
Act, to have been paroled into the 
United States, regardless of the alien’s 
actual method of entry into the United 
States. Neither the provisions of sec-
tion 245(c)(2) nor the exclusion provi-
sions of sections 212(a)(4), (5)(A), or 
(7)(A) of the Act shall apply to a quali-
fied special immigrant under section 
101(a)(27)(J) of the Act. The exclusion 
provisions of sections 212(a)(2)(A), 
(2)(B), (2)(C) (except for so much of 
such paragraph as related to a single 
offense of simple possession of 30 grams 
or less of marijuana), (3)(A), (3)(B), 
(3)(C), or (3)(E) of the Act may not be 
waived. Any other exclusion provision 
may be waived on an individual basis 
for humanitarian purposes, family 
unity, or when it is otherwise in the 
public interest; however, the relation-
ship between the alien and the alien’s 
natural parents or prior adoptive par-
ents shall not be considered a factor in 
a discretionary waiver determination. 

(f) Concurrent applications to overcome 
grounds of inadmissibility. Except as pro-
vided in 8 CFR parts 235 and 249, an ap-
plication under this part shall be the 
sole method of requesting the exercise 
of discretion under sections 212(g), (h), 
(i), and (k) of the Act, as they relate to 
the inadmissibility of an alien in the 
United States. No fee is required for fil-
ing an application to overcome the 
grounds of inadmissibility of the Act if 
filed concurrently with an application 
for adjustment of status under the pro-
visions of the Act of October 28, 1977, 
and of this part. 

(g) Availability of immigrant visas 
under section 245 and priority dates—(1) 
Availability of immigrant visas under sec-
tion 245. An alien is ineligible for the 
benefits of section 245 of the Act unless 
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an immigrant visa is immediately 
available to him or her at the time the 
application is filed. If the applicant is 
a preference alien, the current Depart-
ment of State Bureau of Consular Af-
fairs Visa Bulletin will be consulted to 
determine whether an immigrant visa 
is immediately available. A preference 
immigrant visa is considered available 
for accepting and processing if the ap-
plicant has a priority date on the wait-
ing list which is earlier than the date 
shown in the Bulletin (or the Bulletin 
shows that numbers for visa applicants 
in his or her category are current). In-
formation concerning the immediate 
availability of an immigrant visa may 
be obtained at any Service office. 

(2) Priority dates. The priority date of 
an applicant who is seeking the allot-
ment of an immigrant visa number 
under one of the preference classes 
specified in section 203(a) or 203(b) of 
the Act by virtue of a valid visa peti-
tion approved in his or her behalf shall 
be fixed by the date on which such ap-
proved petition was filed. 

(h) Conditional basis of status. When-
ever an alien spouse (as defined in sec-
tion 216(g)(1) of the Act), an alien son 
or daughter (as defined in section 
216(g)(2) of the Act), an alien entre-
preneur (as defined in section 216A(f)(1) 
of the Act), or an alien spouse or child 
(as defined in section 216A(f)(2) of the 
Act) is granted adjustment of status to 
that of lawful permanent residence, the 
alien shall be considered to have ob-
tained such status on a conditional 
basis subject to the provisions of sec-
tion 216 or 216A of the Act, as appro-
priate. 

(i) Adjustment of status from K–3/K–4 
status. An alien admitted to the United 
States as a K–3 under section 
101(a)(15)(K)(ii) of the Act may apply 
for adjustment of status to that of a 
permanent resident pursuant to section 
245 of the Act at any time following the 
approval of the Form I–130 petition 
filed on the alien’s behalf, by the same 
citizen who petitioned for the alien’s 
K–3 status. An alien admitted to the 
United States as a K–4 under section 
101(a)(15)(K)(iii) of the Act may apply 
for adjustment of status to that of per-
manent residence pursuant to section 
245 of the Act at any time following the 
approval of the Form I–130 petition 

filed on the alien’s behalf, by the same 
citizen who petitioned for the alien’s 
parent’s K–3 status. Upon approval of 
the application, the director shall 
record his or her lawful admission for 
permanent residence in accordance 
with that section and subject to the 
conditions prescribed in section 216 of 
the Act. An alien admitted to the U.S. 
as a K–3/K–4 alien may not adjust to 
that of permanent resident status in 
any way other than as a spouse or child 
of the U.S. citizen who originally filed 
the petition for that alien’s K–3/K–4 
status. 

(Title I of Pub. L. 95–145 enacted Oct. 28, 1977 
(91 Stat. 1223), sec. 103 of the Immigration 
and Nationality Act (8 U.S.C. 1103). Interpret 
or apply secs. 101, 212, 242 and 245 (8 U.S.C. 
1101, 1182, 1252 and 1255)) 

[30 FR 14778, Nov. 30, 1965] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 245.1, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 245.2 Application. 
(a) General—(1) Jurisdiction. USCIS 

has jurisdiction to adjudicate an appli-
cation for adjustment of status filed by 
any alien, unless the immigration 
judge has jurisdiction to adjudicate the 
application under 8 CFR 1245.2(a)(1). 

(2) Proper filing of application—(i) 
Under section 245. (A) An immigrant 
visa must be immediately available in 
order for an alien to properly file an 
adjustment application under section 
245 of the Act See § 245.1(g)(1) to deter-
mine whether an immigrant visa is im-
mediately available. 

(B) If, at the time of filing, approval 
of a visa petition filed for classification 
under section 201(b)(2)(A)(i), section 
203(a) or section 203(b)(1), (2) or (3) of 
the Act would make a visa imme-
diately available to the alien bene-
ficiary, the alien beneficiary’s adjust-
ment application will be considered 
properly filed whether submitted con-
currently with or subsequent to the 
visa petition, provided that it meets 
the filing requirements contained in 
parts 103 and 245. For any other classi-
fication, the alien beneficiary may file 
the adjustment application only after 
the Service has approved the visa peti-
tion. 
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