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section) proof that he or she has com-
pleted the service required under 8 CFR 
204.12(a), USCIS shall serve the alien 
physician with a written notice of in-
tent to deny the alien physician’s ap-
plication for adjustment of status and, 
after the denial is finalized, to revoke 
approval of the Form I–140 and na-
tional interest waiver. The written no-
tice shall require the alien physician to 
provide the evidence required by para-
graph (f) or (g) of this section. If the 
alien physician fails to submit the evi-
dence within the allotted time, USCIS 
shall deny the alien physician’s appli-
cation for adjustment of status and 
shall revoke approval of the Form I–140 
and of the national interest waiver. 

(j) Will a Service officer interview the 
physician? (1) Upon submission of the 
evidence noted in paragraph (h) of this 
section, the Service shall match the 
documentary evidence with the pend-
ing form I–485 and schedule the alien 
physician for fingerprinting at an Ap-
plication Support Center. 

(2) The local Service office shall 
schedule the alien for an adjustment 
interview with a Service officer, unless 
the Service waives the interview as 
provided in § 245.6. The local Service of-
fice shall also notify the alien if sup-
plemental documentation should either 
be mailed to the office, or brought to 
the adjustment interview. 

(k) Are alien physicians allowed to 
travel outside the United States during 
the mandatory 3 or 5-year service period? 
An alien physician who has been grant-
ed a national interest waiver under 
§ 204.12 of this chapter and has a pend-
ing application for adjustment of sta-
tus may travel outside of the United 
States during the required 3 or 5-year 
service period by obtaining advanced 
parole prior to traveling. Such physi-
cians may apply for advance parole on 
the form designated by USCIS with the 
fee prescribed in 8 CFR 103.7(b)(1) and 
in accordance with the form instruc-
tions. 

(l) What if the Service denies the ad-
justment application? If the Service de-
nies the adjustment application, the 

alien physician may renew the applica-
tion in removal proceedings. 

[65 FR 53895, Sept. 6, 2000; 65 FR 57861, Sept. 
26, 2000; 65 FR 57944, Sept. 27, 2000; 67 FR 
49563, July 31, 2002; 72 FR 19107, Apr. 17, 2007; 
76 FR 53793, Aug. 29, 2011] 

§ 245.20 [Reserved] 

§ 245.21 Adjustment of status of cer-
tain nationals of Vietnam, Cam-
bodia, and Laos (section 586 of Pub-
lic Law 106–429). 

(a) Eligibility. USCIS may adjust the 
status to that of a lawful permanent 
resident, a native or citizen of Viet-
nam, Cambodia, or Laos who: 

(1) Was inspected and paroled into 
the United States before October 1, 
1997; 

(2) Was paroled into the United 
States from Vietnam under the aus-
pices of the Orderly Departure Pro-
gram (ODP), a refugee camp in East 
Asia, or a displaced person camp ad-
ministered by the United Nations High 
Commissioner for Refugees (UNHCR) in 
Thailand; 

(3) Was physically present in the 
United States prior to and on October 
1, 1997; and 

(4) Is otherwise eligible to receive an 
immigrant visa and is otherwise admis-
sible as an immigrant to the United 
States except as provided in para-
graphs (e) and (f) of this section. 

(b) Application. An applicant must 
submit an application on the form des-
ignated by USCIS with the fee specified 
in 8 CFR 103.7(b)(1) and in accordance 
with the form instructions. Applicants 
who are 14 through 79 years of age must 
also submit the biometrics service fee 
described in 8 CFR 103.17. 

(c) Applications from aliens in immigra-
tion proceedings. An alien in pending 
immigration proceedings who believes 
he or she is eligible for adjustment of 
status under section 586 of Public Law 
106–429 must apply directly to USCIS in 
accordance with paragraph (b) of this 
section. An immigration judge or the 
Board of Immigration Appeals may not 
adjudicate applications for adjustment 
of status under this section. An alien 
who is currently in immigration pro-
ceedings who alleges eligibility for ad-
justment of status under section 586 of 
Public Law 106–429 may contact USCIS 
counsel after filing an application to 
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request the consent of USCIS to the fil-
ing of a joint motion for administra-
tive closure. Unless USCIS consents to 
such a motion, the immigration judge 
or the Board may not defer or dismiss 
the proceeding in connection with sec-
tion 586 of Public Law 106–429. 

(d) Applications from aliens with final 
orders of removal, deportation, or exclu-
sion. An alien with a final order of re-
moval, deportation, or exclusion who 
believes he or she is eligible for adjust-
ment of status under section 586 of 
Public Law 106–429 must apply directly 
to USCIS in accordance with paragraph 
(b) of this section. 

(1) An application under this section 
does not automatically stay the order 
of removal, deportation, or exclusion. 
An alien who is eligible for adjustment 
of status under section 586 of Public 
Law 106–429 may request a stay of re-
moval during the pendency of the ap-
plication. The regulations governing 
such a request are found at 8 CFR 241.6. 

(2) DHS will exercise its discretion 
not to grant a stay of removal, depor-
tation, or exclusion with respect to an 
alien who is inadmissible on any of the 
grounds specified in paragraph (m)(3) of 
this section, unless there is substantial 
reason to believe that USCIS will grant 
the necessary waivers of inadmis-
sibility. 

(3) An immigration judge or the 
Board may not grant a motion to re- 
open or stay in connection with an ap-
plication under this section. 

(4) If USCIS approves the application, 
the approval will constitute the auto-
matic re-opening of the alien’s immi-
gration proceedings, vacating of the 
final order of removal, deportation, or 
exclusion, and termination of the re-
opened proceedings. 

(e) Grounds of inadmissibility that do 
not apply. In making a determination 
of whether an applicant is otherwise el-
igible for admission to the United 
States for lawful permanent residence 
under the provisions of section 586 of 
Public Law 106–429, the grounds of in-
admissibility under sections 212(a)(4), 
(a)(5), (a)(7)(A), and (a)(9) of the Act 
shall not apply. 

(f) Waiver of grounds of inadmissibility. 
In connection with an application for 
adjustment of status under this sec-
tion, the alien may apply for a waiver 

of the grounds of inadmissibility under 
sections 212(a)(1), (a)(6)(B), (a)(6)(C), 
(a)(6)(F), (a)(8)(A), (a)(10)(B), and 
(a)(10)(D) of the Act as provided in sec-
tion 586(c) of Public Law 106–429, if the 
alien demonstrates that a waiver is 
necessary to prevent extreme hardship 
to the alien, or to the alien’s spouse, 
parent, son or daughter who is a U.S. 
citizen or an alien lawfully admitted 
for permanent residence. In addition, 
the alien may apply for any other 
waiver of inadmissibility under section 
212 of the Act, if eligible. In order to 
obtain a waiver for any of these 
grounds, the applicant must submit an 
application on the form designated by 
USCIS with the fee prescribed in 8 CFR 
103.7(b)(1) and in accordance with the 
form instructions. 

(g) Evidence. Applicants must submit 
evidence that demonstrates they are 
eligible for adjustment of status under 
section 586 of Public Law 106–429. Such 
evidence shall include the following: 

(1) A birth certificate or other record 
of birth; 

(2) Documentation to establish that 
the applicant was physically present in 
the United States on October 1, 1997, 
under the standards set forth in § 245.22 
of this chapter. 

(3) A copy of the applicant’s Arrival- 
Departure Record (Form I–94) or other 
evidence that the alien was inspected 
or paroled into the United States prior 
to October 1, 1997, from one of the three 
programs listed in paragraph (a)(2) of 
this section. Subject to verification, 
documentation pertaining to paragraph 
(a)(2) of this section is already con-
tained in USCIS files and the applicant 
may submit an affidavit to that effect 
in lieu of actual documentation. 

(h) Employment authorization. Appli-
cants who want to obtain employment 
authorization based on a pending appli-
cation for adjustment of status under 
this section may apply on the form 
specified by USCIS with the fee pre-
scribed in 8 CFR 103.7(b)(1) and in ac-
cordance with the form instructions. 

(i) Travel while an application to adjust 
status is pending. An applicant who 
wishes to travel outside the United 
States while the application is pending 
must obtain advance permission by fil-
ing the application specified by USCIS 
with the fee prescribed in 8 CFR 
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103.7(b)(1) and in accordance with the 
form instructions. 

(j) Approval and date of admission as a 
lawful permanent resident. When USCIS 
approves an application to adjust sta-
tus to that of lawful permanent resi-
dent based on section 586 of Public Law 
106–429, the applicant will be notified in 
writing of USCIS’s decision. In addi-
tion, the record of the alien’s admis-
sion as a lawful permanent resident 
will be recorded as of the date of the 
alien’s inspection and parole into the 
United States, as described in para-
graph (a)(1) of this section. 

(k) Notice of denial. When USCIS de-
nies an application to adjust status to 
that of lawful permanent resident 
based on section 586 of Public Law 106– 
429, the applicant will be notified of the 
decision in writing. 

(l) Administrative review. An alien 
whose application for adjustment of 
status under section 586 of Public Law 
106–429 is denied by USCIS may appeal 
the decision to the Administrative Ap-
peals Office in accordance with 8 CFR 
103.3(a)(2). 

[67 FR 78673, Dec. 26, 2002, as amended at 76 
FR 53793, Aug. 29, 2011; 76 FR 73477, Nov. 29, 
2011] 

§ 245.22 Evidence to demonstrate an 
alien’s physical presence in the 
United States on a specific date. 

(a) Evidence. Generally, an alien who 
is required to demonstrate his or her 
physical presence in the United States 
on a specific date in connection with 
an application to adjust status to that 
of an alien lawfully admitted for per-
manent residence should submit evi-
dence according to this section. In 
cases where a more specific regulation 
relating to a particular adjustment of 
status provision has been issued in the 
8 CFR, such regulation is controlling 
to the extent that it conflicts with this 
section. 

(b) The number of documents. If no one 
document establishes the alien’s phys-
ical presence on the required date, he 
or she may submit several documents 
establishing his or her physical pres-
ence in the United States prior to and 
after that date. 

(c) DHS-issued documentation. An ap-
plicant for permanent residence may 
demonstrate physical presence by sub-

mitting DHS-issued (or predecessor 
agency-issued) documentation such as 
an arrival-departure form or notice to 
appear in immigration proceedings. 

(d) Government-issued documentation. 
To demonstrate physical presence on 
the required date, the alien may sub-
mit other government documentation. 
Other government documentation 
issued by a Federal, State, or local au-
thority must bear the signature, seal, 
or other authenticating instrument of 
such authority (if the document nor-
mally bears such instrument), be dated 
at the time of issuance, and bear a date 
of issuance not later than the required 
date. For this purpose, the term Fed-
eral, State, or local authority includes 
any governmental, educational, or ad-
ministrative function operated by Fed-
eral, State, county, or municipal offi-
cials. Examples of such other docu-
mentation include, but are not limited 
to: 

(1) A state driver’s license; 
(2) A state identification card; 
(3) A county or municipal hospital 

record; 
(4) A public college or public school 

transcript; 
(5) Income tax records; 
(6) A certified copy of a Federal, 

State, or local governmental record 
that was created on or prior to the re-
quired date, shows that the applicant 
was present in the United States at the 
time, and establishes that the appli-
cant sought in his or her own behalf, or 
some other party sought in the appli-
cant’s behalf, a benefit from the Fed-
eral, State, or local governmental 
agency keeping such record; 

(7) A certified copy of a Federal, 
State, or local governmental record 
that was created on or prior to the re-
quired date, that shows that the appli-
cant was present in the United States 
at the time, and establishes that the 
applicant submitted an income tax re-
turn, property tax payment, or similar 
submission or payment to the Federal, 
State, or local governmental agency 
keeping such record; or 

(8) A transcript from a private or re-
ligious school that is registered with, 
or approved or licensed by, appropriate 
State or local authorities, accredited 
by the State or regional accrediting 
body, or by the appropriate private 
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