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November 6, 1986, knowing that the em-
ployee is or has become an unauthor-
ized alien with respect to that employ-
ment, is in violation of section 
274A(a)(2) of the Act. 

[52 FR 16221, May 1, 1987, as amended at 53 
FR 8613, Mar. 16, 1988] 

§ 274a.4 Good faith defense. 
An employer or a recruiter or refer-

rer for a fee for employment who shows 
good faith compliance with the em-
ployment verification requirements of 
§ 274a.2(b) of this part shall have estab-
lished a rebuttable affirmative defense 
that the person or entity has not vio-
lated section 274A(a)(1)(A) of the Act 
with respect to such hiring, recruiting, 
or referral. 

§ 274a.5 Use of labor through contract. 
Any person or entity who uses a con-

tract, subcontract, or exchange entered 
into, renegotiated, or extended after 
November 6, 1986 (or, with respect to 
the Commonwealth of the Northern 
Mariana Islands, after the transition 
program effective date as defined in 8 
CFR 1.1), to obtain the labor or serv-
ices of an alien in the United States 
knowing that the alien is an unauthor-
ized alien with respect to performing 
such labor or services, shall be consid-
ered to have hired the alien for employ-
ment in the United States in violation 
of section 274A(a)(1)(A) of the Act. 

[74 FR 55739, Oct. 28, 2009] 

§ 274a.6 State employment agencies. 
(a) General. Pursuant to sections 

274A(a)(5) and 274A(b) of the Act, a 
state employment agency as defined in 
§ 274a.1 of this part may, but is not re-
quired to, verify identity and employ-
ment eligibility of individuals referred 
for employment by the agency. How-
ever, should a state employment agen-
cy choose to do so, it must: 

(1) Complete the verification process 
in accordance with the requirements of 
§ 274a.2(b) of this part provided that the 
individual may not present receipts in 
lieu of documents in order to complete 
the verification process as otherwise 
permitted by § 274a.2(b)(1)(vi) of this 
part; and 

(2) Complete the verification process 
prior to referral for all individuals for 

whom a certification is required to be 
issued pursuant to paragraph (c) of this 
section. 

(b) Compliance with the provisions of 
section 274A of the Act. A state employ-
ment agency which chooses to verify 
employment eligibility of individuals 
pursuant to § 274a.2(b) of this part shall 
comply with all provisions of section 
274A of the Act and the regulations 
issued thereunder. 

(c) State employment agency certifi-
cation. (1) A state employment agency 
which chooses to verify employment 
eligibility pursuant to paragraph (a) of 
this section shall issue to an employer 
who hires an individual referred for 
employment by the agency, a certifi-
cation as set forth in paragraph (d) of 
this section. The certification shall be 
transmitted by the state employment 
agency directly to the employer, per-
sonally by an agency official, or by 
mail, so that it will be received by the 
employer within 21 business days of the 
date that the referred individual is 
hired. In no case shall the certification 
be transmitted to the employer from 
the state employment agency by the 
individual referred. During this period: 

(i) The job order or other appropriate 
referral form issued by the state em-
ployment agency to the employer, on 
behalf of the individual who is referred 
and hired, shall serve as evidence, with 
respect to that individual, of the em-
ployer’s compliance with the provi-
sions of section 274A(a)(1)(B) of the Act 
and the regulations issued thereunder. 

(ii) In the case of a telephonically au-
thorized job referral by the state em-
ployment agency to the employer, an 
appropriate annotation by the em-
ployer shall be made and shall serve as 
evidence of the job order. The employer 
should retain the document containing 
the annotation where the employer re-
tains Forms I–9. 

(2) Job orders or other referrals, in-
cluding telephonic authorizations, 
which are used as evidence of compli-
ance pursuant to paragraph (c)(1)(i) of 
this section shall contain: 

(i) The name of the referred indi-
vidual; 

(ii) The date of the referral; 
(iii) The job order number or other 

applicable identifying number relating 
to the referral; 
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(iv) The name and title of the refer-
ring state employment agency official; 
and 

(v) The telephone number and ad-
dress of the state employment agency. 

(3) A state employment agency shall 
not be required to verify employment 
eligibility or to issue a certification to 
an employer to whom the agency re-
ferred an individual if the individual is 
hired for a period of employment not to 
exceed 3 days in duration. Should a 
state agency choose to verify employ-
ment eligibility and to issue a certifi-
cation to an employer relating to an 
individual who is hired for a period of 
employment not to exceed 3 days in du-
ration, it must verify employment eli-
gibility and issue certifications relat-
ing to all such individuals. Should a 
state employment agency choose not 
to verify employment eligibility or 
issue certifications to employers who 
hire, for a period not to exceed 3 days 
in duration, agency-referred individ-
uals, the agency shall notify employers 
that, as a matter of policy, it does not 
perform verifications for individuals 
hired for that length of time, and that 
the employers must complete the iden-
tity and employment eligibility re-
quirements pursuant to § 274a.2(b) of 
this part. Such notification may be in-
corporated into the job order or other 
referral form utilized by the state em-
ployment agency as appropriate. 

(4) An employer to whom a state em-
ployment agency issues a certification 
relating to an individual referred by 
the agency and hired by the employer, 
shall be deemed to have complied with 
the verification requirements of 
§ 274a.2(b) of this part provided that the 
employer: 

(i) Reviews the identifying informa-
tion contained in the certification to 
ensure that it pertains to the indi-
vidual hired; 

(ii) Observes the signing of the cer-
tification by the individual at the time 
of its receipt by the employer as pro-
vided for in paragraph (d)(13) of this 
section; 

(iii) Complies with the provisions of 
§ 274a.2(b)(1)(vii) of this part by either: 

(A) Updating the state employment 
agency certification in lieu of Form I– 
9, upon expiration of the employment 
authorization date, if any, which was 

noted on the certification issued by the 
state employment agency pursuant to 
paragraph (d)(11) of this section; or 

(B) By no longer employing an indi-
vidual upon expiration of his or her 
employment authorization date noted 
on the certification; 

(iv) Retains the certification in the 
same manner prescribed for Form I–9 
in § 274a.2(b)(2) of this part, to wit, 
three years after the date of the hire or 
one year after the date the individual’s 
employment is terminated, whichever 
is later; and 

(v) Makes it available for inspection 
to officers of the Service or the Depart-
ment of Labor, pursuant to the provi-
sions of section 274A(b)(3) of the Act, 
and § 274a.2(b)(2) of this part. 

(5) Failure by an employer to comply 
with the provisions of paragraph 
(c)(4)(iii) of this section shall con-
stitute a violation of section 274A(a)(2) 
of the Act and shall subject the em-
ployer to the penalties contained in 
section 274A(e)(4) of the Act, and 
§ 274a.10 of this part. 

(d) Standards for state employment 
agency certifications. All certifications 
issued by a state employment agency 
pursuant to paragraph (c) of this sec-
tion shall conform to the following 
standards. They must: 

(1) Be issued on official agency let-
terhead; 

(2) Be signed by an appropriately des-
ignated official of the agency; 

(3) Bear a date of issuance; 
(4) Contain the employer’s name and 

address; 
(5) State the name and date of birth 

of the individual referred; 
(6) Identify the position or type of 

employment for which the individual is 
referred; 

(7) Bear a job order number relating 
to the position or type of employment 
for which the individual is referred; 

(8) Identify the document or docu-
ments presented by the individual to 
the state employment agency for the 
purposes of identity and employment 
eligibility verification; 

(9) State the identifying number or 
numbers of the document or documents 
described in paragraph (d)(8) of this 
section; 

(10) Certify that the agency has com-
plied with the requirements of section 
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274A(b) of the Act concerning 
verification of the identity and em-
ployment eligibility of the individual 
referred, and has determined that, to 
the best of the agency’s knowledge, the 
individual is authorized to work in the 
United States; 

(11) Clearly state any restrictions, 
conditions, expiration dates or other 
limitations which relate to the individ-
ual’s employment eligibility in the 
United States, or contain an affirma-
tive statement that the employment 
authorization of the referred individual 
is not restricted; 

(12) State that the employer is not 
required to verify the individual’s iden-
tity or employment eligibility, but 
must retain the certification in lieu of 
Form I–9; 

(13) Contain a space or a line for the 
signature of the referred individual, re-
quiring the individual under penalty of 
perjury to sign his or her name before 
the employer at the time of receipt of 
the certification by the employer; and 

(14) State that counterfeiting, fal-
sification, unauthorized issuance or al-
teration of the certification con-
stitutes a violation of federal law pur-
suant to title 18, U.S.C. 1546. 

(e) Retention of Form I–9 by state em-
ployment agencies. A Form I–9 utilized 
by a state employment agency in 
verifying the identity and employment 
eligibility of an individual pursuant to 
§ 274a.2(b) of this part must be retained 
by a state employment agency for a pe-
riod of three years from the date that 
the individual was last referred by the 
agency and hired by an employer. A 
state employment agency may retain a 
Form I–9 either in its original form, or 
on microfilm or microfiche. 

(f) Retention of state employment agen-
cy certifications. A certification issued 
by a state employment agency pursu-
ant to this section shall be retained: 

(1) By a state employment agency, 
for a period of three years from the 
date that the individual was last re-
ferred by the agency and hired by an 
employer, and in a manner to be deter-
mined by the agency which will enable 
the prompt retrieval of the information 
contained on the original certification 
for comparison with the relating Form 
I–9; 

(2) By the employer, in the original 
form, and in the same manner and lo-
cation as the employer has designated 
for retention of Forms I–9, and for the 
period of time provided in paragraph 
(c)(4)(iv) of this section. 

(g) State employment agency 
verification requirements in the case of an 
individual who was previously referred 
and certified. When a state employment 
agency refers an individual for whom 
the verification requirements have 
been previously complied with and a 
Form I–9 completed, the agency shall 
inspect the previously completed Form 
I–9: 

(1) If, upon inspection of the Form, 
the agency determines that the Form 
I–9 pertains to the individual and that 
the individual remains authorized to be 
employed in the United States, no ad-
ditional verification need be conducted 
and no new Form I–9 need be completed 
prior to issuance of a new certification 
provided that the individual is referred 
by the agency within 3 years of the 
execution of the initial Form I–9. 

(2) If, upon inspection of the Form, 
the agency determines that the Form 
I–9 pertains to the individual but that 
the individual does not appear to be au-
thorized to be employed in the United 
States based on restrictions, expiration 
dates or other conditions annotated on 
the Form I–9, the agency shall not 
issue a certification unless the agency 
follows the updating procedures pursu-
ant to § 274a.2(b)(1)(vii) of this part; 
otherwise the individual may no longer 
be referred for employment by the 
state employment agency. 

(3) For the purposes of retention of 
the Form I–9 by a state employment 
agency pursuant to paragraph (e) of 
this section, for an individual pre-
viously referred and certified, the state 
employment agency shall retain the 
Form for a period of 3 years from the 
date that the individual is last referred 
and hired. 

(h) Employer verification requirements 
in the case of an individual who was pre-
viously referred and certified. When an 
employer rehires an individual for 
whom the verification and certification 
requirements have been previously 
complied with by a state employment 
agency, the employer shall inspect the 
previously issued certification. 
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(1) If, upon inspection of the certifi-
cation, the employer determines that 
the certification pertains to the indi-
vidual and that the individual remains 
authorized to be employed in the 
United States, no additional 
verification need be conducted and no 
new Form I–9 or certification need be 
completed provided that the individual 
is rehired by the employer within 3 
years of the issuance of the initial cer-
tification, and that the employer fol-
lows the same procedures for the cer-
tification which pertain to Form I–9, as 
specified in § 274a.2(c)(1)(i) of this part. 

(2) If, upon inspection of the certifi-
cation, the employer determines that 
the certification pertains to the indi-
vidual but that the certification re-
flects restrictions, expiration dates or 
other conditions which indicate that 
the individual no longer appears au-
thorized to be employed in the United 
States, the employer shall verify that 
the individual remains authorized to be 
employed and shall follow the updating 
procedures for the certification which 
pertain to Form I–9, as specified in 
§ 274a.2(c)(1)(ii) of this part; otherwise 
the individual may no longer be em-
ployed. 

(3) For the purposes of retention of 
the certification by an employer pursu-
ant to this paragraph for an individual 
previously referred and certified by a 
state employment agency and rehired 
by the employer, the employer shall re-
tain the certification for a period of 3 
years after the date that the individual 
is last hired, or one year after the date 
the individual’s employment is termi-
nated, whichever is later. 

[52 FR 43053, Nov. 9, 1987] 

§ 274a.7 Pre-enactment provisions for 
employees hired prior to November 
7, 1986 or in the CNMI prior to the 
transition program effective date. 

(a) For employees who are continuing 
in their employment and have a rea-
sonable expectation of employment at 
all times (as set forth in 8 CFR 
274a.2(b)(1)(viii)), except those individ-
uals described in 8 CFR 
274a.2(b)(1)(viii)(A)(7)(iii) and 
(b)(1)(viii)(A)(8): 

(1) The penalty provisions set forth 
in section 274A(e) and (f) of the Act for 
violations of sections 274A(a)(1)(B) and 

274A(a)(2) of the Act shall not apply to 
employees who were hired prior to No-
vember 7, 1986. 

(2) The penalty provisions set forth 
in section 274A(e) and (f) of the Act for 
violations of section 274A(a)(1)(B) of 
the Act shall not apply to employees 
who were hired in the CNMI prior to 
the transition program effective date 
as defined in 8 CFR 1.1. 

(b) For purposes of this section, an 
employee who was hired prior to No-
vember 7, 1986 (or if hired in the CNMI, 
prior to the transition program effec-
tive date) shall lose his or her pre-en-
actment status if the employee: 

(1) Quits; or 
(2) Is terminated by the employer; 

the term termination shall include, but 
is not limited to, situations in which 
an employee is subject to seasonal em-
ployment; or 

(3) Is excluded or deported from the 
United States or departs the United 
States under a grant of voluntary de-
parture; or 

(4) Is no longer continuing his or her 
employment (or does not have a rea-
sonable expectation of employment at 
all times) as set forth in 
§ 274a.2(b)(1)(viii). 

[52 FR 16221, May 1, 1987, as amended at 53 
FR 8613, Mar. 16, 1988; 55 FR 25935, June 25, 
1990; 56 FR 41786, Aug. 23, 1991; 74 FR 55740, 
Oct. 28, 2009] 

§ 274a.8 Prohibition of indemnity 
bonds. 

(a) General. It is unlawful for a person 
or other entity, in hiring or recruiting 
or referring for a fee for employment of 
an individual, to require the individual 
to post a bond or security, to pay or 
agree to pay an amount, or otherwise 
to provide a financial guarantee or in-
demnity, against any potential liabil-
ity arising under this part relating to 
such hiring, recruiting, or referring of 
the individual. However, this prohibi-
tion does not apply to performance 
clauses which are stipulated by agree-
ment between contracting parties. 

(b) Penalty. Any person or other enti-
ty who requires any individual to post 
a bond or security as stated in this sec-
tion shall, after notice and opportunity 
for an administrative hearing in ac-
cordance with section 274A(e)(3)(B) of 
the Act, be subject to a civil monetary 
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