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§2.1403 Authority and role of the NRC
staff.

(a) During the pendency of any hear-
ing under this subpart, consistent with
the NRC staff’s findings in its review of
the application or matter that is the
subject of the hearing and as author-
ized by law, the NRC staff is expected
to promptly issue its approval or denial
of the application, or take other appro-
priate action on the matter that is the
subject of the hearing. When the NRC
staff takes its action, it must notify
the presiding officer and the parties to
the proceeding of its action. That no-
tice must include the NRC staff’s ex-
planation why the public health and
safety is protected and why the action
is in accord with the common defense
and security despite the pendency of
the contested matter before the pre-
siding officer. The NRC staff’s action
on the matter is effective upon
issuance, except in matters involving:

(1) An application to construct and/or
operate a production or utilization fa-
cility;

(2) An application for the construc-
tion and operation of an independent
spent fuel storage installation located
at a site other than a reactor site or a
monitored retrievable storage facility
under 10 CFR part 72; or

(3) Production or utilization facility
licensing actions that involve signifi-
cant hazards considerations as defined
in 10 CFR 50.92.

(b)(1) The NRC staff is not required
to be a party to proceedings under this
subpart, except where:

(i) The proceeding involves an appli-
cation denied by the NRC staff or an
enforcement action proposed by the
staff; or

(ii) The presiding officer determines
that the resolution of any issue in the
proceeding would be aided materially
by the NRC staff’s participation in the
proceeding as a party and orders the
staff to participate as a party for the
identified issue. In the event that the
presiding officer determines that the
NRC staff’s participation is necessary,
the presiding officer shall issue an
order identifying the issue(s) on which
the staff is to participate as well as
setting forth the basis for the deter-
mination that staff participation will
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materially aid in resolution of the
issue(s).

(2) Within fifteen (15) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall notify the presiding officer and
the parties whether it desires to par-
ticipate as a party, and identify the
contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC
staff shall notify the presiding officer
and the parties, identify the conten-
tions on which it wishes to participate
as a party, and make the disclosures
required by §2.336(b)(3) through (b) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be
provided to the parties with the notice.

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the
rights and responsibilities of a party
with respect to the admitted conten-
tion/matter in controversy on which
the staff chooses to participate.

[69 FR 2271, Jan. 14, 2004, as amended at 77
FR 46599, Aug. 3, 2012]

§2.1404 Prehearing conference.

(a) No later than forty (40) days after
the order granting requests for hearing/
petitions to intervene, the presiding of-
ficer shall conduct a prehearing con-
ference. At the discretion of the pre-
siding officer, the prehearing con-
ference may be held in person or by
telephone or through the use of video
conference technology.

(b) At the prehearing conference,
each party shall provide the presiding
officer and the parties participating in
the conference with a statement identi-
fying each witness the party plans to
present at the hearing and a written
summary of the oral and written testi-
mony of each proposed witness. If the
prehearing conference is not held in
person, each party shall forward the
summaries of the party’s witnesses’
testimony to the presiding officer and
the other parties by such means that
will ensure the receipt of the sum-
maries by the commencement of the
prehearing conference.

(c) At the prehearing conference, the
parties shall describe the results of
their efforts to settle their disputes or
narrow the contentions that remain for
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