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announcement on-the-record or by 
written notice if the hearing is not in 
session. 

(2) A party may petition the pre-
siding officer to certify a question to 
the Commission for early review. The 
presiding officer shall apply the cri-
teria in § 2.341(f)(1) in determining 
whether to grant the petition for cer-
tification. No motion for reconsider-
ation of the presiding officer’s ruling 
on a petition for certification will be 
entertained. 

(g) Effect of filing a motion, petition, or 
certification of question to the Commis-
sion. Unless otherwise ordered, neither 
the filing of a motion, the filing of a 
petition for certification, nor the cer-
tification of a question to the Commis-
sion stays the proceeding or extends 
the time for the performance of any 
act. 

(h) Motions to compel discovery. Par-
ties may file answers to motions to 
compel discovery in accordance with 
paragraph (c) of this section. The pre-
siding officer, in his or her discretion, 
may order that the answer be given 
orally during a telephone conference or 
other prehearing conference, rather 
than in writing. If responses are given 
over the telephone, the presiding offi-
cer shall issue a written order on the 
motion summarizing the views pre-
sented by the parties. This does not 
preclude the presiding officer from 
issuing a prior oral ruling on the mat-
ter effective at the time of the ruling, 
if the terms of the ruling are incor-
porated in the subsequent written 
order. 

[69 FR 2236, Jan. 14, 2004, as amended at 77 
FR 46593, Aug. 3, 2012] 

§ 2.324 Order of procedure. 
The presiding officer or the Commis-

sion will designate the order of proce-
dure at a hearing. The proponent of an 
order will ordinarily open and close. 

§ 2.325 Burden of proof. 
Unless the presiding officer otherwise 

orders, the applicant or the proponent 
of an order has the burden of proof. 

§ 2.326 Motions to reopen. 
(a) A motion to reopen a closed 

record to consider additional evidence 

will not be granted unless the following 
criteria are satisfied: 

(1) The motion must be timely. How-
ever, an exceptionally grave issue may 
be considered in the discretion of the 
presiding officer even if untimely pre-
sented; 

(2) The motion must address a sig-
nificant safety or environmental issue; 
and 

(3) The motion must demonstrate 
that a materially different result 
would be or would have been likely had 
the newly proffered evidence been con-
sidered initially. 

(b) The motion must be accompanied 
by affidavits that set forth the factual 
and/or technical bases for the movant’s 
claim that the criteria of paragraph (a) 
of this section have been satisfied. Affi-
davits must be given by competent in-
dividuals with knowledge of the facts 
alleged, or by experts in the disciplines 
appropriate to the issues raised. Evi-
dence contained in affidavits must 
meet the admissibility standards of 
this subpart. Each of the criteria must 
be separately addressed, with a specific 
explanation of why it has been met. 
When multiple allegations are in-
volved, the movant must identify with 
particularity each issue it seeks to liti-
gate and specify the factual and/or 
technical bases which it believes sup-
port the claim that this issue meets 
the criteria in paragraph (a) of this sec-
tion. 

(c) A motion predicated in whole or 
in part on the allegations of a confiden-
tial informant must identify to the 
presiding officer the source of the alle-
gations and must request the issuance 
of an appropriate protective order. 

(d) A motion to reopen that relates 
to a contention not previously in con-
troversy among the parties must also 
satisfy the § 2.309(c) requirements for 
new or amended contentions filed after 
the deadline in § 2.309(b). 

[69 FR 2236, Jan. 14, 2004, as amended at 77 
FR 46593, Aug. 3, 2012] 

§ 2.327 Official recording; transcript. 

(a) Recording hearings. A hearing will 
be recorded stenographically or by 
other means under the supervision of 
the presiding officer. If the hearing is 
recorded on videotape or some other 
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