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§26.3

§26.3 Scope.

(a) Licensees who are authorized to
operate a nuclear power reactor under
10 CFR 50.57, and holders of a combined
license under 10 CFR Part 52 after the
Commission has made the finding
under 10 CFR 52.103(g) shall comply
with the requirements of this part, ex-
cept for subpart K of this part. Licens-
ees who receive their authorization to
operate a nuclear power reactor under
10 CFR 50.57 after the date of publica-
tion of this final rule in the FEDERAL
REGISTER and holders of a combined 1i-
cense under 10 CFR Part 52 after the
Commission has made the finding
under 10 CFR 52.103(g) shall implement
the FFD program before the receipt of
special nuclear material in the form of
fuel assemblies.

(b) Licensees who are authorized to
possess, use, or transport formula
quantities of strategic special nuclear
material (SSNM) under Part 70 of this
chapter, and any corporation, firm,
partnership, limited liability company,
association, or other organization who
obtains a certificate of compliance or
an approved compliance plan under
Part 76 of this chapter, only if the enti-
ty elects to engage in activities involv-
ing formula quantities of SSNM shall
comply with the requirements of this
part, except for subparts I and K of this
part.

(c) Before the receipt of special nu-
clear material in the form of fuel as-
semblies, the following licensees and
other entities shall comply with the re-
quirements of this part, except for sub-
part I of this part; and, no later than
the receipt of special nuclear material
in the form of fuel assemblies, the fol-
lowing licensees and other entities
shall comply with the requirements of
this part:

(1) Combined license applicants
(under Part 52 of this chapter) who
have been issued a limited work au-
thorization under §50.10(e), if the lim-
ited work authorization authorizes the
applicant to install the foundations, in-
cluding the placement of concrete, for
safety- and security-related structures,
systems, and components (SSCs) under
the limited work authorization;

(2) Combined license holders (under
Part 52 of this chapter) before the Com-
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mission has made the finding under
§52.103(2);

(3) Construction permit applicants
(under Part 50 of this chapter) who
have been issued a limited work au-
thorization under §50.10(e), if the lim-
ited work authorization authorizes the
applicant to install the foundations, in-
cluding the placement of concrete, for
safety- and security-related SSCs
under the limited work authorization;

(4) Construction permit holders
(under Part 50 of this chapter); and

(5) Barly site permit holders who
have been issued a limited work au-
thorization under §50.10(e), if the lim-
ited work authorization authorizes the
early site permit holder to install the
foundations, including the placement
of concrete, for safety- and security-re-
lated SSCs under the limited work au-
thorization.

(d) Contractor/vendors (C/Vs) who im-
plement FFD programs or program ele-
ments, to the extent that the licensees
and other entities specified in para-
graphs (a) through (c) of this section
rely on those C/V FFD programs or
program elements to meet the require-
ments of this part, shall comply with
the requirements of this part.

(e) This part does not apply to either
spent fuel storage facility licensees or
non-power reactor licensees who pos-
sess, use, or transport formula quan-
tities of irradiated SSNM.

§26.4 FFD program applicability to
categories of individuals.

(a) All persons who are granted
unescorted access to nuclear power re-
actor protected areas by the licensees
in §26.3(a) and, as applicable, (c¢) and
perform the following duties shall be
subject to an FFD program that meets
all of the requirements of this part, ex-
cept subpart K of this part:

(1) Operating or onsite directing of
the operation of systems and compo-
nents that a risk-informed evaluation
process has shown to be significant to
public health and safety;

(2) Performing health physics or
chemistry duties required as a member
of the onsite emergency response orga-
nization minimum shift complement;

(3) Performing the duties of a fire bri-
gade member who is responsible for un-
derstanding the effects of fire and fire
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suppressants on safe shutdown capa-
bility;

(4) Performing maintenance or onsite
directing of the maintenance of SSCs
that a risk-informed evaluation process
has shown to be significant to public
health and safety; and

(5) Performing security duties as an
armed security force officer, alarm sta-
tion operator, response team leader, or
watchman, hereinafter referred to as
security personnel.

(b) All persons who are granted
unescorted access to nuclear power re-
actor protected areas by the licensees
in §26.3(a) and, as applicable, (¢) and
who do not perform the duties de-
scribed in paragraph (a) of this section
shall be subject to an FFD program
that meets all of the requirements of
this part, except §§26.205 through 26.209
and subpart K of this part.

(c) All persons who are required by a
licensee in §26.3(a) and, as applicable,
(c) to physically report to the licens-
ee’s Technical Support Center or Emer-
gency Operations Facility by licensee
emergency plans and procedures shall
be subject to an FFD program that
meets all of the requirement of this
part, except §§26.205 through 26.209 and
subpart K of this part.

(d) Any individual whose duties for
the licensees and other entities in
§26.3(b) require him or her to have the
following types of access or perform
the following activities shall be subject
to an FFD program that meets all of
the requirements of this part, except
subparts I and K of this part:

(1) All persons who are granted
unescorted access to Category IA mate-
rial;

(2) All persons who create or have ac-
cess to procedures or records for safe-
guarding SSNM;

(3) All persons who measure Category
IA material;

(4) All persons who transport or es-
cort Category IA material; and

(5) All persons who guard Category
IA material.

(e) When construction activities
begin, any individual whose duties for
the licensees and other entities in
§26.3(c) require him or her to have the
following types of access or perform
the following activities at the location
where the nuclear power plant will be

§26.4

constructed and operated shall be sub-
ject to an FFD program that meets all
of the requirements of this part, except
subparts I and K of this part:

(1) Serves as security personnel re-
quired by the NRC, until the licensees
or other entities receive special nu-
clear material in the form of fuel as-
semblies, at which time individuals
who serve as security personnel re-
quired by the NRC must meet the re-
quirements applicable to security per-
sonnel in paragraph (a)(5) of this sec-
tion;

(2) Performs quality assurance, qual-
ity control, or quality verification ac-
tivities related to safety- or security-
related construction activities;

(3) Based on a designation under
§26.406 by a licensee or other entity,
monitors the fitness of the individuals
specified in paragraph (f) of this sec-
tion;

(4) Witnesses or determines inspec-
tions, tests, and analyses certification
required under Part 52 of this chapter;

(5) Supervises or manages the con-
struction of safety- or security-related
SSCs; or

(6) Directs, as defined in §26.5, or im-
plements the access authorization pro-
gram, including—

(i) Having access to the information
used by the licensee or other entity to
make access authorization determina-
tions, including information stored in
electronic format;

(ii) Making access authorization de-
terminations;

(iii) Issuing entry-control picture
badges in accordance with access au-
thorization determinations;

(iv) Conducting background inves-
tigations or psychological assessments
used by the licensee or other entity to
make access authorization determina-
tions, except that he or she shall be
subject to behavioral observation only
when he or she is present at the loca-
tion where the nuclear power plant will
be constructed and operated, and li-
censees and other entities may rely on
a local hospital or other organization
that meets the requirements of 49 CFR
Part 40, ‘“‘Procedures for Department of
Transportation Workplace Drug and
Alcohol Testing Programs” (65 FR
41944; August 9, 2001) to collect his or
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her specimens for drug and alcohol
testing;

(v) Adjudicating reviews or appeals of
access authorization determinations;

(vi) Auditing the access authoriza-
tion program; or

(vii) Performing any of the activities
or having any of the duties listed in
paragraph (e)(6) of this section for any
C/V upon whom the licensee’s or other
entity’s access authorization program
will rely.

(f) Any individual who 1is con-
structing or directing the construction
of safety- or security-related SSCs
shall be subject to an FFD program
that meets the requirements of subpart
K of this part, unless the licensee or
other entity subjects these individuals
to an FFD program that meets all of
the requirements of this part, except
for subparts I and K of this part.

(g) All FFD program personnel who
are involved in the day-to-day oper-
ations of the program, as defined by
the procedures of the licensees and
other entities in §26.3(a) through (c),
and, as applicable, (d), and whose du-
ties require them to have the following
types of access or perform the fol-
lowing activities shall be subject to an
FFD program that meets all of the re-
quirements of this part, except sub-
parts I and K of this part, and, at the
licensee’s or other entity’s discretion,
subpart C of this part:

(1) All persons who can link test re-
sults with the individual who was test-
ed before an FFD policy violation de-
termination is made, including, but not
limited to the MRO;

(2) All persons who make determina-
tions of fitness;

(3) All persons who make authoriza-
tion decisions;

(4) All persons involved in selecting
or notifying individuals for testing;
and

(5) All persons involved in the collec-
tion or onsite testing of specimens.

(h) Individuals who have applied for
authorization to have the types of ac-
cess or perform the activities described
in paragraphs (a) through (d) of this
section shall be subject to §§26.31(c)(1),
26.35(b), 26.37, 26.39, and the applicable
requirements of subparts C, and E
through H of this part.
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(i) The following individuals are not
subject to an FFD program under this
part:

(1) Individuals who are not employed
by a licensee or other entity in this
part, who do not routinely provide FFD
program services to a licensee or other
entity in this part, and whose normal
workplace is not at the licensee’s or
other entity’s facility, but who may be
called on to provide an FFD program
service, including, but not limited to,
collecting specimens for drug and alco-
hol testing, performing behavioral ob-
servation, or providing input to a de-
termination of fitness. Such individ-
uals may include, but are not limited
to, hospital, employee assistance pro-
gram (EAP) or substance abuse treat-
ment facility personnel, or other med-
ical professionals;

(2) NRC employees, law enforcement
personnel, or offsite emergency fire
and medical response personnel while
responding on site;

(3) SSNM transporter personnel who
are subject to U.S. Department of
Transportation drug and alcohol FFD
programs that require random testing
for drugs and alcohol; and

(4) The FFD program personnel of a
program that is regulated by another
Federal agency or State on which a li-
censee or other entity relies to meet
the requirements of this part, as per-
mitted under §§26.4(j), 26.31(b)(2), and
26.405(e), if the FFD program personnel
are not employed by the licensee or
other entity and their normal work-
place is not at the licensee’s or other
entity’s facility.

(j) Individuals who are subject to this
part and who are also subject to a pro-
gram regulated by another Federal
agency or State need be covered by
only those elements of an FFD pro-
gram that are not included in the Fed-
eral agency or State program, as long
as all of the following conditions are
met:

(1) The individuals are subject to pre-
access (or pre-employment), random,
for-cause, and post-event testing for
the drugs and drug metabolites speci-
fied in §26.31(d)(1) at or below the cut-
off levels specified in §26.163(a)(1) for
initial drug testing and in §26.163(b)(1)
for confirmatory drug testing;
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(2) The individuals are subject to pre-
access (or pre-employment), random,
for-cause, and post-event testing for al-
cohol at or below the cutoff levels spec-
ified in §26.103(a) and breath specimens
are subject to confirmatory testing, if
required, with an EBT that meets the
requirements specified in §26.91;

(3) Urine specimens are tested for va-
lidity and the presence of drugs and
drug metabolites at a laboratory cer-
tified by the Department of Health and
Human Services (HHS);

(4) Training is provided to address
the knowledge and abilities (KAs) list-
ed in §26.29(a)(1) through (a)(10); and

(6) Provisions are made to ensure
that the testing agency or organization
notifies the licensee or other entity
granting authorization of any FFD pol-
icy violation.

[73 FR 17176, Mar. 31, 2008, as amended at 75
FR 73941, Nov. 30, 2010]

§26.5 Definitions.

Acute fatigue means fatigue from
causes (e.g., restricted sleep, sustained
wakefulness, task demands) occurring
within the past 24 hours.

Adulterated specimen means a urine
specimen that has been altered, as evi-
denced by test results showing either a
substance that is not a normal con-
stituent of urine or showing an abnor-
mal concentration of an endogenous
substance.

Alertness means the ability to remain
awake and sustain attention.

Aliquot means a portion of a specimen
that is used for testing. It is taken as
a sample representing the whole speci-
men.

Analytical run means the process of
testing a group of urine specimens for
validity or for the presence of drugs
and/or drug metabolites. For the pur-
poses of defining the periods within
which performance testing must be
conducted by any licensee testing facil-
ity or HHS-certified laboratory that
continuously processes specimens, an
analytical run is defined as no more
than an 8-hour period. For a facility
that analyzes specimens in batches, an
analytical run is defined as a group of
specimens that are handled and tested
together.

Authorization means that a licensee
or other entity in §26.3 has determined

§26.5

that an individual has met the require-
ments of this part to be granted or
maintain the types of access or per-
form the duties specified in §26.4(a)
through (e), and, at the licensee’s or
other entity’s discretion, §26.4(f) or (g).

Best effort means documented actions
that a licensee or other entity who is
subject to subpart C of this part takes
to obtain suitable inquiry and employ-
ment information in order to deter-
mine whether an individual may be
granted authorization, when the pri-
mary source of information refuses or
indicates an inability or unwillingness
to provide the information within 3
business days of the request and the 1i-
censee or other entity relies on a sec-
ondary source to meet the require-
ment.

Blood alcohol concentration (BAC)
means the mass of alcohol in a volume
of blood.

Calibrator means a solution of known
concentration which is used to define
expected outcomes of a measurement
procedure or to compare the response
obtained with the response of a test
specimen/sample. The concentration of
the analyte of interest in the cali-
brator is known within limits
ascertained during its preparation.
Calibrators may be used to establish a
cutoff concentration and/or a calibra-
tion curve over a range of interest.

Category IA material means SSNM
that is directly usable in the manufac-
ture of a nuclear explosive device, ex-
cept if the material meets any of the
following criteria:

(1) The dimensions are large enough
(at least 2 meters in one dimension,
greater than 1 meter in each of two di-
mensions, or greater than 25 centi-
meters in each of three dimensions) to
preclude hiding the item on an indi-
vidual;

(2) The total weight of an encap-
sulated item of SSNM is such that it
cannot be carried inconspicuously by
one person (i.e., at least 50 kilograms
gross weight); or

(3) The quantity of SSNM (less than
0.05 formula kilograms) in each con-
tainer requires protracted diversions to
accumulate 5 formula kilograms.
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