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§ 1706.7 Procedures. 
(a) Pre-award disclosure and resolution 

of OCIs. If a certificate under § 1706.6 in-
dicates, or the Board otherwise learns, 
that actual or potential OCIs could be, 
or would appear to be, created by con-
tract award to a particular offeror, the 
Board shall afford the affected offeror 
an opportunity to provide in writing 
all relevant facts bearing on the cer-
tificate. If the Board thereafter deter-
mines that an actual or potential OCI 
exists, one of the following actions 
shall ultimately be taken: 

(1) Disqualify the offeror; 
(2) Include in the contract appro-

priate terms and conditions which 
avoid the conflict, in which case no 
waiver is required; or 

(3) Make a finding that it is in the 
best interests of the Government to 
seek award of the contract under the 
waiver provisions of § 1706.8, and, where 
reasonably possible, include contract 
terms and conditions or take other 
measures which mitigate such con-
flicts. 

(b) Post-award disclosure and resolu-
tion of OCIs. (1) If, after contract 
award, the contractor discovers actual 
or potential OCIs with respect to the 
contract, it shall make an immediate 
and full disclosure in writing to the 
contracting officer. This statement 
shall include a description of the ac-
tion that the contractor has taken or 
proposes to avoid or mitigate such con-
flicts. 

(2) If a disclosure under this section 
indicates, or the Board otherwise 
learns, that actual or potential OCIs 
exist, the Board may afford the con-
tractor an opportunity to provide all 
relevant facts bearing upon the prob-
lem. If at any time the Board deter-
mines that an actual or potential OCI 
exists, one of the following actions 
shall ultimately be taken: 

(i) Terminate the contract, or, in the 
case of a task order contract, termi-
nate the particular task; 

(ii) Insist on appropriate contract 
terms and conditions which avoid the 
OCIs, in which case no waiver is re-
quired; or 

(iii) Make a finding that it is in the 
best interests of the Government to 
permit the contractor to continue to 
perform the contract (or task) under 

the waiver provisions of § 1706.8, and, 
where reasonably possible, insist on ap-
propriate contract terms and condi-
tions or take other measures which 
mitigate the OCIs. 

(c) Task order contracts. (1) Because a 
task order contract generally entails a 
broad scope of work, apparent success-
ful offerors shall be required to iden-
tify in their certificates filed in accord-
ance with § 1706.6 any actual or poten-
tial OCIs that come within the full 
scope of the contract. The Board may 
decline to award a task order contract 
to an offeror based upon such informa-
tion or it may decline to approve per-
formance of a particular task by the 
contractor if an actual or potential OCI 
is subsequently identified with respect 
to that particular task. The Board may 
also take the other actions identified 
in § 1706.7(a) to avoid or mitigate such 
conflicts. 

(2) Contractors performing task order 
contracts for the Board shall disclose 
to the contracting officer any new 
work for others they propose to under-
take that may present an actual or po-
tential OCI with regard to the perform-
ance of any work under the full scope 
of the Board contract. Such disclosure 
shall be made at least 15 days prior to 
the submission of a bid or proposal for 
the new work. The disclosure shall in-
clude the statement of work and any 
other information necessary to de-
scribe fully the proposed work and con-
templated relationship. 

(3) If the Board has issued a task 
order or a letter request for proposal 
under the contract with a contractor 
who has disclosed to the contracting 
officer that it proposes to undertake 
new work for persons other than the 
Board as described in § 1706.7(c)(2), for 
services in the same technical area 
and/or at the same defense nuclear fa-
cility that is the subject of the pro-
posed new work (including overlap 
based upon generic work performed for 
others by the contractor), the Board 
shall inform the contractor that enter-
ing into a contract for the new work 
may result in termination by the 
Board of the task order contract, if the 
Board determines that such work 
would give rise to an OCI and the 
Board does not grant a waiver. 
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(d) Decisions on OCIs. The contracting 
officer shall make recommendations to 
the General manager regarding dis-
qualification or actions to be taken by 
the Board to avoid or mitigate any ac-
tual or potential OCI. 

(1) The General Manager shall have 
the authority to approve, modify, or 
disapprove such recommendations re-
garding avoidance of an actual or po-
tential OCI. If an offeror or contractor 
disagrees with the actions approved by 
the General Manager and requests re-
view of the action, the Chairman shall 
make the decision on the actions to be 
taken by the Board. 

(2) Any recommended action respect-
ing the best interests of the Govern-
ment and mitigation measures to be 
taken with respect to an actual or po-
tential OCI must be approved by the 
Chairman in conjunction with the deci-
sion to grant a waiver pursuant to 
§ 1706.8, and any recommended action 
to terminate a contract or a particular 
task on account of an actual or poten-
tial OCI must be approved by the 
Chairman. 

(3) Decisions on OCIs by the General 
Manager or the Chairman shall be 
made with the advice of the Office of 
the General Counsel. 

[57 FR 44652, Sept. 29, 1992; 58 FR 13684, Mar. 
12, 1993] 

§ 1706.8 Waiver. 
(a) Waiver of OCIs. The need for a 

waiver of any OCI in connection with 
the award or continuation of specific 
contracts may be identified either by 
the contracting officer for the Board or 
other Board employee or by a written 
request filed by an offeror or con-
tractor with the contracting officer. 
The request may be combined with the 
certificate or disclosure required under 
§§ 1706.6 or 1706.7, or with additional 
statements filed under § 1706.7 regard-
ing matters raised in the certificate or 
disclosure. The contracting officer 
shall review all of the relevant facts 
brought to his attention and shall 
bring the matter to the General Man-
ager, who shall make a written rec-
ommendation to the Chairman of the 
Board regarding whether a waiver 
should be granted for a contract award 
or for continuation of an existing con-
tract. 

(b) Criteria for Waiver of OCIs. (1) The 
Chairman is authorized to waive any 
OCI (and the corresponding provision of 
§ 1706.5 where applicable) upon a deter-
mination that awarding or extending 
the particular contract, or not termi-
nating the particular contract, would 
be in the best interests of the Govern-
ment. Issuance of a waiver shall ordi-
narily be limited to those situations in 
which: 

(i) The work to be performed under 
contract is vital to the Board program; 

(ii) The work cannot be satisfactorily 
performed except by a contractor or of-
feror whose interests give rise to a 
question of OCI; and 

(iii) Contractual and/or technical re-
view and supervision methods can be 
employed by the Board to mitigate the 
conflict. 

(2) The Chairman is also authorized 
to waive any OCI (and the cor-
responding provision of § 1706.5 where 
applicable), without regard to the fore-
going factors, if the Chairman deter-
mines, notwithstanding the existence 
of the OCI, that it is in best interests 
of the Government to award or extend 
the particular contract, or not to ter-
minate it, without compliance with 
§ 1706.8(b)(1). 

(c) Waiver of Rules or Procedures. The 
Chairman is also authorized to waive 
any rules or procedures contained in 
this part upon a determination that ap-
plication of the rules or procedures in a 
particular situation would not be in 
the best interests of the Government. 
Any request for such a waiver must be 
in writing and shall describe the basis 
for the waiver. 

(d) Office of General Counsel. Waivers 
of OCIs or of any rule or procedure con-
tained in this part shall be made after 
consultation with the Office of General 
Counsel. 

(e) Federal Register. Except as other-
wise provided in § 1706.8(c), notice of 
each waiver granted under this section 
shall be published in the FEDERAL REG-
ISTER with an explanation of the basis 
for the waiver. In the discretion of the 
Board, notices of instances of avoid-
ance of OCIs may also be published in 
the FEDERAL REGISTER. 
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