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section will be effective on the date 
that the limit is to be calculated. 

(c) More frequent calculations. If the 
appropriate Federal banking agency 
determines for safety and soundness 
reasons that a national bank or savings 
association should calculate its lending 
limit more frequently than required by 
paragraph (a) of this section, the ap-
propriate Federal banking agency may 
provide written notice to the national 
bank or savings association directing it 
to calculate its lending limit at a more 
frequent interval, and the national 
bank or savings association shall 
thereafter calculate its lending limit 
at that interval until further notice. 

[63 FR 15746, Apr. 1, 1998, as amended at 77 
FR 37278, June 21, 2012] 

§ 32.5 Combination rules. 

(a) General rule. Loans or extensions 
of credit to one borrower will be attrib-
uted to another person and each person 
will be deemed a borrower— 

(1) When proceeds of a loan or exten-
sion of credit are to be used for the di-
rect benefit of the other person, to the 
extent of the proceeds so used; or 

(2) When a common enterprise is 
deemed to exist between the persons. 

(b) Direct benefit. The proceeds of a 
loan or extension of credit to a bor-
rower will be deemed to be used for the 
direct benefit of another person and 
will be attributed to the other person 
when the proceeds, or assets purchased 
with the proceeds, are transferred to 
another person, other than in a bona 
fide arm’s length transaction where the 
proceeds are used to acquire property, 
goods, or services. 

(c) Common enterprise. A common en-
terprise will be deemed to exist and 
loans to separate borrowers will be ag-
gregated: 

(1) When the expected source of re-
payment for each loan or extension of 
credit is the same for each borrower 
and neither borrower has another 
source of income from which the loan 
(together with the borrower’s other ob-
ligations) may be fully repaid. An em-
ployer will not be treated as a source of 
repayment under this paragraph be-
cause of wages and salaries paid to an 
employee, unless the standards of para-
graph (c)(2) of this section are met; 

(2) When loans or extensions of credit 
are made— 

(i) To borrowers who are related di-
rectly or indirectly through common 
control, including where one borrower 
is directly or indirectly controlled by 
another borrower; and 

(ii) Substantial financial inter-
dependence exists between or among 
the borrowers. Substantial financial 
interdependence is deemed to exist 
when 50 percent or more of one bor-
rower’s gross receipts or gross expendi-
tures (on an annual basis) are derived 
from transactions with the other bor-
rower. Gross receipts and expenditures 
include gross revenues/expenses, inter-
company loans, dividends, capital con-
tributions, and similar receipts or pay-
ments; 

(3) When separate persons borrow 
from a national bank or savings asso-
ciation to acquire a business enterprise 
of which those borrowers will own 
more than 50 percent of the voting se-
curities or voting interests, in which 
case a common enterprise is deemed to 
exist between the borrowers for pur-
poses of combining the acquisition 
loans; or 

(4) When the appropriate Federal 
banking agency determines, based upon 
an evaluation of the facts and cir-
cumstances of particular transactions, 
that a common enterprise exists. 

(d) Special rule for loans to a corporate 
group. (1) Loans or extensions of credit 
by a national bank or savings associa-
tion to a corporate group may not ex-
ceed 50 percent of the bank’s or savings 
association’s capital and surplus. This 
limitation applies only to loans subject 
to the combined general limit. A cor-
porate group includes a person and all 
of its subsidiaries. For purposes of this 
paragraph, a corporation or a limited 
liability company is a subsidiary of a 
person if the person owns or bene-
ficially owns directly or indirectly 
more than 50 percent of the voting se-
curities or voting interests of the cor-
poration or company. 

(2) Except as provided in paragraph 
(d)(1) of this section, loans or exten-
sions of credit to a person and its sub-
sidiary, or to different subsidiaries of a 
person, are not combined unless either 
the direct benefit or the common en-
terprise test is met. 
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(e) Special rules for loans to partner-
ships, joint ventures, and associations— 
(1) Partnership loans. Loans or exten-
sions of credit to a partnership, joint 
venture, or association are deemed to 
be loans or extensions of credit to each 
member of the partnership, joint ven-
ture, or association. This rule does not 
apply to limited partners in limited 
partnerships or to members of joint 
ventures or associations if the partners 
or members, by the terms of the part-
nership or membership agreement, are 
not held generally liable for the debts 
or actions of the partnership, joint ven-
ture, or association, and those provi-
sions are valid under applicable law. 

(2) Loans to partners. (i) Loans or ex-
tensions of credit to members of a part-
nership, joint venture, or association 
are not attributed to the partnership, 
joint venture, or association unless ei-
ther the direct benefit or the common 
enterprise tests are met. Both the di-
rect benefit and common enterprise 
tests are met between a member of a 
partnership, joint venture or associa-
tion and such partnership, joint ven-
ture or association, when loans or ex-
tensions of credit are made to the 
member to purchase an interest in the 
partnership, joint venture or associa-
tion. 

(ii) Loans or extensions of credit to 
members of a partnership, joint ven-
ture, or association are not attributed 
to other members of the partnership, 
joint venture, or association unless ei-
ther the direct benefit or common en-
terprise test is met. 

(f) Loans to foreign governments, their 
agencies, and instrumentalities—(1) Ag-
gregation. Loans and extensions of cred-
it to foreign governments, their agen-
cies, and instrumentalities will be ag-
gregated with one another only if the 
loans or extensions of credit fail to 
meet either the means test or the pur-
pose test at the time the loan or exten-
sion of credit is made. 

(i) The means test is satisfied if the 
borrower has resources or revenue of 
its own sufficient to service its debt ob-
ligations. If the government’s support 
(excluding guarantees by a central gov-
ernment of the borrower’s debt) ex-
ceeds the borrower’s annual revenues 
from other sources, it will be presumed 

that the means test has not been satis-
fied. 

(ii) The purpose test is satisfied if the 
purpose of the loan or extension of 
credit is consistent with the purposes 
of the borrower’s general business. 

(2) Documentation. In order to show 
that the means and purpose tests have 
been satisfied, a national bank or sav-
ings association must, at a minimum, 
retain in its files the following items: 

(i) A statement (accompanied by sup-
porting documentation) describing the 
legal status and the degree of financial 
and operational autonomy of the bor-
rowing entity; 

(ii) Financial statements for the bor-
rowing entity for a minimum of three 
years prior to the date the loan or ex-
tension of credit was made or for each 
year that the borrowing entity has 
been in existence, if less than three; 

(iii) Financial statements for each 
year the loan or extension of credit is 
outstanding; 

(iv) The national bank’s or savings 
association’s assessment of the bor-
rower’s means of servicing the loan or 
extension of credit, including specific 
reasons in support of that assessment. 
The assessment shall include an anal-
ysis of the borrower’s financial history, 
its present and projected economic and 
financial performance, and the signifi-
cance of any financial support provided 
to the borrower by third parties, in-
cluding the borrower’s central govern-
ment; and 

(v) A loan agreement or other writ-
ten statement from the borrower which 
clearly describes the purpose of the 
loan or extension of credit. The written 
representation will ordinarily con-
stitute sufficient evidence that the 
purpose test has been satisfied. How-
ever, when, at the time the funds are 
disbursed, the bank or savings associa-
tion knows or has reason to know of 
other information suggesting that the 
borrower will use the proceeds in a 
manner inconsistent with the written 
representation, it may not, without 
further inquiry, accept the representa-
tion. 

(3) Restructured loans—(i) Non-com-
bination rule. Notwithstanding para-
graphs (a) through (e) of this section, 
when previously outstanding loans and 
other extensions of credit to a foreign 
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government, its agencies, and instru-
mentalities (i.e., public-sector obligors) 
that qualified for a separate lending 
limit under paragraph (f)(1) of this sec-
tion are consolidated under a central 
obligor in a qualifying restructuring, 
such loans will not be aggregated and 
attributed to the central obligor. This 
includes any substitution in named ob-
ligors, solely because of the restruc-
turing. Such loans (other than loans 
originally attributed to the central ob-
ligor in their own right) will not be 
considered obligations of the central 
obligor and will continue to be attrib-
uted to the original public-sector obli-
gor for purposes of the lending limit. 

(ii) Qualifying restructuring. Loans 
and other extensions of credit to a for-
eign government, its agencies, and in-
strumentalities will qualify for the 
non-combination process under para-
graph (f)(3)(i) of this section only if 
they are restructured in a sovereign 
debt restructuring approved by the ap-
propriate Federal banking agency, 
upon request by a national bank or 
savings association for application of 
the non combination rule. The factors 
that the appropriate Federal banking 
agency will use in making this deter-
mination include, but are not limited 
to, the following: 

(A) Whether the restructuring in-
volves a substantial portion of the 
total commercial bank loans out-
standing to the foreign government, its 
agencies, and instrumentalities; 

(B) Whether the restructuring in-
volves a substantial number of the for-
eign country’s external commercial 
bank creditors; 

(C) Whether the restructuring and 
consolidation under a central obligor is 
being done primarily to facilitate ex-
ternal debt management; and 

(D) Whether the restructuring in-
cludes features of debt or debt-service 
reduction. 

(iii) 50 percent aggregate limit. With re-
spect to any case in which the non- 
combination process under paragraph 
(f)(3)(i) of this section applies, a na-
tional bank’s or savings association’s 
loans and other extensions of credit to 
a foreign government, its agencies and 
instrumentalities, (including restruc-
tured debt) shall not exceed, in the ag-
gregate, 50 percent of the bank’s or 

savings association’s capital and sur-
plus. 

[60 FR 8532, Feb. 15, 1995, as amended at 77 
FR 37279, June 21, 2012] 

§ 32.6 Nonconforming loans and exten-
sions of credit. 

(a) A loan or extension of credit, 
within a national bank’s or savings as-
sociation’s legal lending limit when 
made, will not be deemed a violation 
but will be treated as nonconforming if 
the loan or extension of credit is no 
longer in conformity with the bank’s 
or savings association’s lending limit 
because— 

(1) The bank’s or savings associa-
tion’s capital has declined, borrowers 
have subsequently merged or formed a 
common enterprise, lenders have 
merged, or the lending limit or capital 
rules have changed; 

(2) Collateral securing the loan to 
satisfy the requirements of a lending 
limit exception has declined in value; 
or 

(3) In the case of a credit exposure 
arising from a transaction identified in 
§ 32.9(a) and measured by the Internal 
Model Method specified in § 32.9(b)(1)(i) 
or § 32.9 (c)(1)(i), the credit exposure 
subject to the lending limits of 12 
U.S.C. 84 or 12 U.S.C. 1464(u), as appli-
cable, or this part increases after exe-
cution of the transaction. 

(b) A national bank or savings asso-
ciation must use reasonable efforts to 
bring a loan or extension of credit that 
is nonconforming as a result of para-
graph (a)(1) or (a)(3) of this section into 
conformity with the bank’s or savings 
association’s lending limit unless to do 
so would be inconsistent with safe and 
sound banking practices. 

(c) A national bank or savings asso-
ciation must bring a loan that is non-
conforming as a result of cir-
cumstances described in paragraph 
(a)(2) of this section into conformity 
with the bank’s or savings associa-
tion’s lending limit within 30 calendar 
days, except when judicial proceedings, 
regulatory actions or other extraor-
dinary circumstances beyond the 
bank’s or savings association’s control 
prevent it from taking action. 

[77 FR 37279, June 21, 2012] 
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