
194 

12 CFR Ch. I (1–1–13 Edition) § 5.65 

of net income in current year minus 
two, the excess is first offset by re-
tained net income in current year 
minus four and then by retained net in-
come in current year minus three. 

(ii) If the bank’s retained net income 
in current year minus three and cur-
rent year minus four was insufficient 
to offset the full amount of the excess 
dividends declared, as calculated in ac-
cordance with paragraph (c)(2)(i) of 
this section, then the amount that is 
not offset will reduce the retained net 
income available to pay dividends in 
the current year. 

(iii) The calculation in paragraph 
(c)(2) of this section shall apply only to 
retained net loss that results from divi-
dends declared in excess of a single 
year’s net income and does not apply 
to other types of current earnings defi-
cits. 

(3) Prior approval required. A national 
bank may declare a dividend in excess 
of the amount described in paragraph 
(c) of this section, provided that the 
dividend is approved by the OCC. A na-
tional bank shall submit a request for 
prior approval of a dividend under 12 
U.S.C. 60 to the appropriate district of-
fice. 

(d) Surplus surplus. Any amount in 
capital surplus in excess of capital 
stock (referred to as ‘‘surplus surplus’’) 
may be transferred to undivided profits 
and available as dividends, provided: 

(1) The bank can demonstrate that 
the amount came from earnings in 
prior periods, excluding the effect of 
any stock dividend; and 

(2) The board of directors of the bank 
approves the transfer of the amount 
from capital surplus to undivided prof-
its. 

[73 FR 22241, Apr. 24, 2008] 

§ 5.65 Restrictions on undercapitalized 
institutions. 

Notwithstanding any other provision 
in this subpart, a national bank may 
not declare or pay any dividend if, 
after making the dividend, the national 
bank would be ‘‘undercapitalized’’ as 
defined in 12 CFR part 6. 

§ 5.66 Dividends payable in property 
other than cash. 

In addition to cash dividends, direc-
tors of a national bank may declare 

dividends payable in property, with the 
approval of the OCC. Even though the 
property distributed has been pre-
viously charged down or written off en-
tirely, the dividend is equivalent to a 
cash dividend in an amount equal to 
the actual current value of the prop-
erty. Before the dividend is declared, 
the bank should show the excess of the 
actual value over book value on the 
books of the national bank as a recov-
ery, and the dividend should then be 
declared in the amount of the full book 
value (equivalent to the actual current 
value) of the property being distrib-
uted. 

§ 5.67 Fractional shares. 

To avoid complicated recordkeeping 
in connection with fractional shares, a 
national bank issuing additional stock 
by stock dividend, upon consolidation 
or merger, or otherwise, may adopt ar-
rangements such as the following to 
preclude the issuance of fractional 
shares. The bank may: 

(a) Issue scripts or warrants for trad-
ing; 

(b) Make reasonable arrangements to 
provide those to whom fractional 
shares would otherwise be issued an op-
portunity to realize at a fair price upon 
the fraction not being issued through 
its sale, or the purchase of the addi-
tional fraction required for a full share, 
if there is an established and active 
market in the national bank’s stock; 

(c) Remit the cash equivalent of the 
fraction not being issued to those to 
whom fractional shares would other-
wise be issued. The cash equivalent is 
based on the market value of the stock, 
if there is an established and active 
market in the national bank’s stock. In 
the absence of such a market, the cash 
equivalent is based on a reliable and 
disinterested determination as to the 
fair market value of the stock if such 
stock is available; or 

(d) Sell full shares representing all 
the fractions at public auction, or to 
the highest bidder after having solic-
ited and received sealed bids from at 
least three licensed stock brokers. The 
national bank shall distribute the pro-
ceeds of the sale pro rata to share-
holders who otherwise would be enti-
tled to the fractional shares. 
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