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7 See supra note 5 regarding the distinction 
drawn by the Supreme Court in Easton v. 
Iowa, 188 U.S. 220, 238 (1903). 

banks and apply to national banks to 
the extent consistent with the decision 
of the Supreme Court in Barnett Bank 
of Marion County, N.A. v. Nelson, Florida 
Insurance Commissioner, et al., 517 U.S. 
25 (1996): 

(1) Contracts; 
(2) Torts; 
(3) Criminal law;7 
(4) Rights to collect debts; 
(5) Acquisition and transfer of prop-

erty; 
(6) Taxation; 
(7) Zoning; and 
(8) Any other law that the OCC deter-

mines to be applicable to national 
banks in accordance with the decision 
of the Supreme Court in Barnett Bank 
of Marion County, N.A. v. Nelson, Florida 
Insurance Commissioner, et al., 517 U.S. 
25 (1996) or that is made applicable by 
Federal law. 

[69 FR 1916, Jan. 13, 2004, as amended at 76 
FR 43565, July 21, 2011] 

§ 7.4009 [Reserved] 

§ 7.4010 Applicability of state law and 
visitorial powers to Federal savings 
associations and subsidiaries. 

(a) In accordance with section 1046 of 
the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (12 
U.S.C. 25b), Federal savings associa-
tions and their subsidiaries shall be 
subject to the same laws and legal 
standards, including regulations of the 
OCC, as are applicable to national 
banks and their subsidiaries, regarding 
the preemption of state law. 

(b) In accordance with section 1047 of 
the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (12 
U.S.C. 1465), the provisions of section 
5136C(i) of the Revised Statutes regard-
ing visitorial powers apply to Federal 
savings associations and their subsidi-
aries to the same extent and in the 
same manner as if they were national 
banks or national bank subsidiaries. 

[ 76 FR 43566, July 21, 2011] 

Subpart E—Electronic Activities 

SOURCE: 67 FR 35004, May 17, 2002, unless 
otherwise noted. 

§ 7.5000 Scope. 
This subpart applies to a national 

bank’s use of technology to deliver 
services and products consistent with 
safety and soundness. 

§ 7.5001 Electronic activities that are 
part of, or incidental to, the busi-
ness of banking. 

(a) Purpose. This section identifies 
the criteria that the OCC uses to deter-
mine whether an electronic activity is 
authorized as part of, or incidental to, 
the business of banking under 12 U.S.C. 
24 (Seventh) or other statutory author-
ity. 

(b) Restrictions and conditions on elec-
tronic activities. The OCC may deter-
mine that activities are permissible 
under 12 U.S.C. 24 (Seventh) or other 
statutory authority only if they are 
subject to standards or conditions de-
signed to provide that the activities 
function as intended and are conducted 
safely and soundly, in accordance with 
other applicable statutes, regulations, 
or supervisory policies. 

(c) Activities that are part of the busi-
ness of banking. (1) An activity is au-
thorized for national banks as part of 
the business of banking if the activity 
is described in 12 U.S.C. 24 (Seventh) or 
other statutory authority. In deter-
mining whether an electronic activity 
is part of the business of banking, the 
OCC considers the following factors: 

(i) Whether the activity is the func-
tional equivalent to, or a logical out-
growth of, a recognized banking activ-
ity; 

(ii) Whether the activity strengthens 
the bank by benefiting its customers or 
its business; 

(iii) Whether the activity involves 
risks similar in nature to those already 
assumed by banks; and 

(iv) Whether the activity is author-
ized for state-chartered banks. 

(2) The weight accorded each factor 
set out in paragraph (c)(1) of this sec-
tion depends on the facts and cir-
cumstances of each case. 

(d) Activities that are incidental to the 
business of banking. (1) An electronic 
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banking activity is authorized for a na-
tional bank as incidental to the busi-
ness of banking if it is convenient or 
useful to an activity that is specifi-
cally authorized for national banks or 
to an activity that is otherwise part of 
the business of banking. In deter-
mining whether an activity is conven-
ient or useful to such activities, the 
OCC considers the following factors: 

(i) Whether the activity facilitates 
the production or delivery of a bank’s 
products or services, enhances the 
bank’s ability to sell or market its 
products or services, or improves the 
effectiveness or efficiency of the bank’s 
operations, in light of risks presented, 
innovations, strategies, techniques and 
new technologies for producing and de-
livering financial products and serv-
ices; and 

(ii) Whether the activity enables the 
bank to use capacity acquired for its 
banking operations or otherwise avoid 
economic loss or waste. 

(2) The weight accorded each factor 
set out in paragraph (d)(1) of this sec-
tion depends on the facts and cir-
cumstances of each case. 

(3) In addition to the electronic ac-
tivities specifically permitted in 
§ 7.5004 (sale of excess electronic capac-
ity and by-products) and § 7.5006 (inci-
dental non-financial data processing), 
the OCC has determined that the fol-
lowing electronic activities are inci-
dental to the business of banking, pur-
suant to this section. This list of ac-
tivities is illustrative and not exclu-
sive; the OCC may determine that 
other activities are permissible pursu-
ant to this authority. 

(i) Web site development where inci-
dental to other banking services; 

(ii) Internet access and e-mail pro-
vided on a non-profit basis as a pro-
motional activity; 

(iii) Advisory and consulting services 
on electronic activities where the serv-
ices are incidental to customer use of 
electronic banking services; and 

(iv) Sale of equipment that is conven-
ient or useful to customer’s use of re-
lated electronic banking services, such 
as specialized terminals for scanning 
checks that will be deposited electroni-
cally by wholesale customers of banks 
under the Check Clearing for the 21st 

Century Act, Public Law 108–100 (12 
U.S.C. 5001–5018) (the Check 21 Act). 

[61 FR 4862, Feb. 9, 1996, as amended at 73 FR 
22242, Apr. 24, 2008] 

§ 7.5002 Furnishing of products and 
services by electronic means and fa-
cilities. 

(a) Use of electronic means and facili-
ties. A national bank may perform, pro-
vide, or deliver through electronic 
means and facilities any activity, func-
tion, product, or service that it is oth-
erwise authorized to perform, provide, 
or deliver, subject to § 7.5001(b) and ap-
plicable OCC guidance. The following 
list provides examples of permissible 
activities under this authority. This 
list is illustrative and not exclusive; 
the OCC may determine that other ac-
tivities are permissible pursuant to 
this authority. 

(1) Acting as an electronic finder by: 
(i) Establishing, registering, and 

hosting commercially enabled web 
sites in the name of sellers; 

(ii) Establishing hyperlinks between 
the bank’s site and a third-party site, 
including acting as a ‘‘virtual mall’’ by 
providing a collection of links to web 
sites of third-party vendors, organized 
by-product type and made available to 
bank customers; 

(iii) Hosting an electronic market-
place on the bank’s Internet web site 
by providing links to the web sites of 
third-party buyers or sellers through 
the use of hypertext or other similar 
means; 

(iv) Hosting on the bank’s servers the 
Internet web site of: 

(A) A buyer or seller that provides in-
formation concerning the hosted party 
and the products or services offered or 
sought and allows the submission of in-
terest, bids, offers, orders and con-
firmations relating to such products or 
services; or 

(B) A governmental entity that pro-
vides information concerning the serv-
ices or benefits made available by the 
governmental entity, assists persons in 
completing applications to receive 
such services or benefits and permits 
persons to transmit their applications 
for such services or benefits; 
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