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this subpart, including through a pri-
vate equity fund that the financial 
holding company controls. 

(d) Who are the executive officers of a 
company?—(1) An executive officer of a 
company is any person who partici-
pates or has the authority to partici-
pate (other than in the capacity as a 
director) in major policymaking func-
tions of the company, whether or not 
the officer has an official title, the 
title designates the officer as an assist-
ant, or the officer serves without sal-
ary or other compensation. 

(2) The term ‘‘executive officer’’ does 
not include— 

(i) Any person, including a person 
with an official title, who may exercise 
a certain measure of discretion in the 
performance of his duties, including 
the discretion to make decisions in the 
ordinary course of the company’s busi-
ness, but who does not participate in 
the determination of major policies of 
the company and whose decisions are 
limited by policy standards fixed by 
senior management of the company; or 

(ii) Any person who is excluded from 
participating (other than in the capac-
ity of a director) in major policy-
making functions of the company by 
resolution of the board of directors or 
by the bylaws of the company and who 
does not in fact participate in such pol-
icymaking functions. 

CONDITIONS TO ORDERS 

Subpart K—Proprietary Trading 
and Relationships With Hedge 
Funds and Private Equity 
Funds 

SOURCE: 76 FR 8275, Feb. 14, 2011, unless 
otherwise noted. 

§ 225.180 Definitions. 
For purposes of this subpart: 
(a) Banking entity means— 
(1) Any insured depository institu-

tion; 
(2) Any company that controls an in-

sured depository institution; 
(3) Any company that is treated as a 

bank holding company for purposes of 
section 8 of the International Banking 
Act of 1978; and 

(4) Any affiliate or subsidiary of any 
of the foregoing entities. 

(b) Hedge fund and private equity fund 
mean an issuer that would be an in-
vestment company, as defined in the 
Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), but for section 
3(c)(1) or 3(c)(7) of that Act, or such 
similar funds as the appropriate Fed-
eral banking agencies, the Securities 
and Exchange Commission, and the 
Commodity Futures Trading Commis-
sion may, by rule, as provided in sec-
tion 13(b)(2) of the Bank Holding Com-
pany Act (12 U.S.C. 1851(b)(2)), deter-
mine. 

(c) Insured depository institution has 
the same meaning as given that term 
in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813), except 
that for purposes of this subpart the 
term shall not include an institution 
that functions solely in a trust or fidu-
ciary capacity if— 

(1) All or substantially all of the de-
posits of such institution are in trust 
funds and are received in a bona fide fi-
duciary capacity; 

(2) No deposits of such institution 
which are insured by the Federal De-
posit Insurance Corporation are offered 
or marketed by or through an affiliate 
of such institution; 

(3) Such institution does not accept 
demand deposits or deposits that the 
depositor may withdraw by check or 
similar means for payment to third 
parties or others or make commercial 
loans; and 

(4) Such institution does not— 
(i) Obtain payment or payment re-

lated services from any Federal Re-
serve bank, including any service re-
ferred to in section 11A of the Federal 
Reserve Act (12 U.S.C. 248a); or 

(ii) Exercise discount or borrowing 
privileges pursuant to section 19(b)(7) 
of the Federal Reserve Act (12 U.S.C. 
416(b)(7)). 

(d) Nonbank financial company super-
vised by the Board means a nonbank fi-
nancial company supervised by the 
Board of Governors, as defined in sec-
tion 102 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
of 2010 (12 U.S.C. 5311). 

(e) Board means the Board of Gov-
ernors of the Federal Reserve System. 

(f) Illiquid fund means a hedge fund or 
private equity fund that: 

(1) As of May 1, 2010— 
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(i) Was principally invested in il-
liquid assets; or 

(ii) Was invested in, and contrac-
tually committed to principally invest 
in, illiquid assets; and 

(2) Makes all investments pursuant 
to, and consistent with, an investment 
strategy to principally invest in il-
liquid assets. 

(g) Illiquid assets means any real prop-
erty, security, obligation, or other 
asset that— 

(1) Is not a liquid asset; 
(2) Because of statutory or regu-

latory restrictions applicable to the 
hedge fund, private equity fund or 
asset, cannot be offered, sold, or other-
wise transferred by the hedge fund or 
private equity fund to a person that is 
unaffiliated with the relevant banking 
entity; or 

(3) Because of contractual restric-
tions applicable to the hedge fund, pri-
vate equity fund or asset, cannot be of-
fered, sold, or otherwise transferred by 
the hedge fund or private equity fund 
for a period of 3 years or more to a per-
son that is unaffiliated with the rel-
evant banking entity. 

(h) Liquid asset means: 
(1) Cash or cash equivalents; 
(2) An asset that is traded on a recog-

nized, established exchange, trading fa-
cility or other market on which there 
exist independent, bona fide offers to 
buy and sell so that a price reasonably 
related to the last sales price or cur-
rent bona fide competitive bid and 
offer quotations can be determined for 
the particular asset almost instanta-
neously; 

(3) An asset for which there are bona 
fide, competitive bid and offer 
quotations in a recognized inter-dealer 
quotation system or similar system or 
for which multiple dealers furnish bona 
fide, competitive bid and offer 
quotations to other brokers and dealers 
on request; 

(4) An asset the price of which is 
quoted routinely in a widely dissemi-
nated publication that is readily avail-
able to the general public or through 
an electronic service that provides in-
dicative data from real-time financial 
networks; 

(5) An asset with an initial term of 
one year or less and the payments on 
which at maturity may be settled, 

closed-out, or paid in cash or one or 
more other liquid assets described in 
paragraphs (h)(1), (2), (3), or (4); and 

(6) Any other asset that the Board de-
termines, based on all the facts and cir-
cumstances, is a liquid asset. 

(i) Principally invested and related 
definitions. A hedge fund or private eq-
uity fund: 

(1) Is principally invested in illiquid 
assets if at least 75 percent of the 
fund’s consolidated total assets are— 

(i) Illiquid assets; or 
(ii) Risk-mitigating hedges entered 

into in connection with and related to 
individual or aggregated positions in, 
or holdings of, illiquid assets; 

(2) Is contractually committed to prin-
cipally invest in illiquid assets if the 
fund’s organizational documents, other 
documents that constitute a contrac-
tual obligation of the fund, or written 
representations contained in the fund’s 
offering materials distributed to poten-
tial investors provide for the fund to be 
principally invested in assets described 
in paragraph (i)(1) at all times other 
than during temporary periods, such as 
the period prior to the initial receipt of 
capital contributions from investors or 
the period during which the fund’s in-
vestments are being liquidated and 
capital and profits are being returned 
to investors; and 

(3) Has an investment strategy to prin-
cipally invest in illiquid assets if the 
fund— 

(i) Markets or holds itself out to in-
vestors as intending to principally in-
vest in assets described in paragraph 
(i)(1) of this section; or 

(ii) Has a documented investment 
policy of principally investing in assets 
described in paragraph (i)(1) of this sec-
tion. 

§ 225.181 Conformance Period for 
Banking Entities Engaged in Pro-
hibited Proprietary Trading or Pri-
vate Fund Activities. 

(a) Conformance Period—(1) In general. 
Except as provided in paragraph (b)(2) 
or (3) of this section, a banking entity 
shall bring its activities and invest-
ments into compliance with the re-
quirements of section 13 of the Bank 
Holding Company Act (12 U.S.C. 1851) 
and this subpart no later than 2 years 
after the earlier of: 

(i) July 21, 2012; or 
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(ii) Twelve months after the date on 
which final rules adopted under section 
13(b)(2) of the Bank Holding Company 
Act (12 U.S.C. 1851(b)(2)) are published 
in the FEDERAL REGISTER. 

(2) New banking entities.—A company 
that was not a banking entity, or a 
subsidiary or affiliate of a banking en-
tity, as of July 21, 2010, and becomes a 
banking entity, or a subsidiary or affil-
iate of a banking entity, after that 
date shall bring its activities and in-
vestments into compliance with the re-
quirements of section 13 of the Bank 
Holding Company Act (12 U.S.C. 1851) 
and this subpart before the later of— 

(i) The conformance date determined 
in accordance with paragraph (a)(1) of 
this section; or 

(ii) Two years after the date on which 
the company becomes a banking entity 
or a subsidiary or affiliate of a banking 
entity. 

(3) Extended conformance period. The 
Board may extend the two-year period 
under paragraph (a)(1) or (2) of this sec-
tion by not more than three separate 
one-year periods, if, in the judgment of 
the Board, each such one-year exten-
sion is consistent with the purposes of 
section 13 of the Bank Holding Com-
pany Act (12 U.S.C. 1851) and this sub-
part and would not be detrimental to 
the public interest. 

(b) Illiquid funds—(1) Extended transi-
tion period. The Board may further ex-
tend the period provided by paragraph 
(a) of this section during which a bank-
ing entity may acquire or retain an eq-
uity, partnership, or other ownership 
interest in, or otherwise provide addi-
tional capital to, a private equity fund 
or hedge fund if— 

(i) The fund is an illiquid fund; and 
(ii) The acquisition or retention of 

such interest, or provision of addi-
tional capital, is necessary to fulfill a 
contractual obligation of the banking 
entity that was in effect on May 1, 2010. 

(2) Duration limited. The Board may 
grant a banking entity only one exten-
sion under paragraph (b)(1) of this sec-
tion and such extension— 

(i) May not exceed 5 years beyond 
any conformance period granted under 
paragraph (a)(3) of this section; and 

(ii) Shall terminate automatically on 
the date during any such extension on 
which the banking entity is no longer 

under a contractual obligation de-
scribed in paragraph (b)(1)(ii). 

(3) Contractual obligation. For pur-
poses of this paragraph (b)— 

(i) A banking entity has a contrac-
tual obligation to take or retain an eq-
uity, partnership, or other ownership 
interest in an illiquid fund if the bank-
ing entity is prohibited from redeem-
ing all of its equity, partnership, or 
other ownership interests in the fund, 
and from selling or otherwise transfer-
ring all such ownership interests to a 
person that is not an affiliate of the 
banking entity— 

(A) Under the terms of the banking 
entity’s equity, partnership, or other 
ownership interest in the fund or the 
banking entity’s other contractual ar-
rangements with the fund or unaffili-
ated investors in the fund; or 

(B) If the banking entity is the spon-
sor of the fund, under the terms of a 
written representation made by the 
banking entity in the fund’s offering 
materials distributed to potential in-
vestors; 

(ii) A banking entity has a contrac-
tual obligation to provide additional 
capital to an illiquid fund if the bank-
ing entity is required to provide addi-
tional capital to such fund— 

(A) Under the terms of its equity, 
partnership or other ownership interest 
in the fund or the banking entity’s 
other contractual arrangements with 
the fund or unaffiliated investors in 
the fund; or 

(B) If the banking entity is the spon-
sor of the fund, under the terms of a 
written representation made by the 
banking entity in the fund’s offering 
materials distributed to potential in-
vestors; and 

(iii) A banking entity shall be consid-
ered to have a contractual obligation 
for purposes of paragraph (b)(3)(i) or 
(ii) of this section only if— 

(A) The obligation may not be termi-
nated by the banking entity or any of 
its subsidiaries or affiliates under the 
terms of its agreement with the fund; 
and 

(B) In the case of an obligation that 
may be terminated with the consent of 
other persons, the banking entity and 
its subsidiaries and affiliates have used 
their reasonable best efforts to obtain 
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such consent and such consent has 
been denied. 

(c) Approval Required to Hold Interests 
in Excess of Time Limit. The conform-
ance period in paragraph (a) of this sec-
tion may be extended in accordance 
with paragraph (a)(3) or (b) of this sec-
tion only with the approval of the 
Board. A banking entity that seeks the 
Board’s approval for an extension of 
the conformance period under para-
graph (a)(3) or for an extended transi-
tion period under paragraph (b)(1) 
must— 

(1) Submit a request in writing to the 
Board at least 180 days prior to the ex-
piration of the applicable time period; 

(2) Provide the reasons why the bank-
ing entity believes the extension 
should be granted, including informa-
tion that addresses the factors in para-
graph (d)(1) of this section; and 

(3) Provide a detailed explanation of 
the banking entity’s plan for divesting 
or conforming the activity or invest-
ment(s). 

(d) Factors governing Board determina-
tions—(1) Extension requests generally. In 
reviewing any application by a specific 
company for an extension under para-
graph (a)(3) or (b)(1) of this section, the 
Board may consider all the facts and 
circumstances related to the activity, 
investment, or fund, including, to the 
extent relevant— 

(i) Whether the activity or invest-
ment— 

(A) Involves or results in material 
conflicts of interest between the bank-
ing entity and its clients, customers or 
counterparties; 

(B) Would result, directly or indi-
rectly, in a material exposure by the 
banking entity to high-risk assets or 
high-risk trading strategies; 

(C) Would pose a threat to the safety 
and soundness of the banking entity; or 

(D) Would pose a threat to the finan-
cial stability of the United States; 

(ii) Market conditions; 
(iii) The nature of the activity or in-

vestment; 
(iv) The date that the banking enti-

ty’s contractual obligation to make or 
retain an investment in the fund was 
incurred and when it expires; 

(v) The contractual terms governing 
the banking entity’s interest in the 
fund; 

(vi) The degree of control held by the 
banking entity over investment deci-
sions of the fund; 

(vii) The types of assets held by the 
fund, including whether any assets 
that were illiquid when first acquired 
by the fund have become liquid assets, 
such as, for example, because any stat-
utory, regulatory, or contractual re-
strictions on the offer, sale, or transfer 
of such assets have expired; 

(viii) The date on which the fund is 
expected to wind up its activities and 
liquidate, or its investments may be re-
deemed or sold; 

(ix) The total exposure of the bank-
ing entity to the activity or invest-
ment and the risks that disposing of, or 
maintaining, the investment or activ-
ity may pose to the banking entity or 
the financial stability of the United 
States; 

(x) The cost to the banking entity of 
divesting or disposing of the activity or 
investment within the applicable pe-
riod; 

(xi) Whether the divestiture or con-
formance of the activity or investment 
would involve or result in a material 
conflict of interest between the bank-
ing entity and unaffiliated clients, cus-
tomers or counterparties to which it 
owes a duty; 

(xii) The banking entity’s prior ef-
forts to divest or conform the activity 
or investment(s), including, with re-
spect to an illiquid fund, the extent to 
which the banking entity has made ef-
forts to terminate or obtain a waiver of 
its contractual obligation to take or 
retain an equity, partnership, or other 
ownership interest in, or provide addi-
tional capital to, the illiquid fund; and 

(xiii) Any other factor that the Board 
believes appropriate. 

(2) Timing of Board review. The Board 
will seek to act on any request for an 
extension under paragraph (a)(3) or 
(b)(1) of this section no later than 90 
calendar days after the receipt of a 
complete record with respect to such 
request. 

(3) Consultation. In the case of a 
banking entity that is primarily super-
vised by another Federal banking agen-
cy, the Securities and Exchange Com-
mission, or the Commodity Futures 
Trading Commission, the Board will 
consult with such agency prior to the 
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approval of a request by the banking 
entity for an extension under para-
graph (a)(3) or (b)(1) of this section. 

(e) Authority to impose restrictions on 
activities or investments during any ex-
tension period—(1) In general. The Board 
may impose such conditions on any ex-
tension approved under paragraph 
(a)(3) or (b)(1) of this section as the 
Board determines are necessary or ap-
propriate to protect the safety and 
soundness of the banking entity or the 
financial stability of the United States, 
address material conflicts of interest 
or other unsound banking practices, or 
otherwise further the purposes of sec-
tion 13 of the Bank Holding Company 
Act (12 U.S.C. 1851) and this subpart. 

(2) Consultation. In the case of a 
banking entity that is primarily super-
vised by another Federal banking agen-
cy, the Securities and Exchange Com-
mission, or the Commodity Futures 
Trading Commission, the Board will 
consult with such agency prior to im-
posing conditions on the approval of a 
request by the banking entity for an 
extension under paragraph (a)(3) or 
(b)(1) of this section. 

§ 225.182 Conformance Period for 
Nonbank Financial Companies Su-
pervised by the Board Engaged in 
Proprietary Trading or Private 
Fund Activities. 

(a) Divestiture Requirement. A 
nonbank financial company supervised 
by the Board shall come into compli-
ance with all applicable requirements 
of section 13 of the Bank Holding Com-
pany Act (12 U.S.C. 1851) and this sub-
part, including any capital require-
ments or quantitative limitations 
adopted thereunder and applicable to 
the company, not later than 2 years 
after the date the company becomes a 
nonbank financial company supervised 
by the Board. 

(b) Extensions. The Board may, by 
rule or order, extend the two-year pe-
riod under paragraph (a) by not more 
than three separate one-year periods, 
if, in the judgment of the Board, each 
such one-year extension is consistent 
with the purposes of section 13 of the 
Bank Holding Company Act (12 U.S.C. 
1851) and this subpart and would not be 
detrimental to the public interest. 

(c) Approval Required to Hold Interests 
in Excess of Time Limit. A nonbank fi-

nancial company supervised by the 
Board that seeks the Board’s approval 
for an extension of the conformance pe-
riod under paragraph (b) of this section 
must— 

(1) Submit a request in writing to the 
Board at least 180 days prior to the ex-
piration of the applicable time period; 

(2) Provide the reasons why the 
nonbank financial company supervised 
by the Board believes the extension 
should be granted; and 

(3) Provide a detailed explanation of 
the company’s plan for conforming the 
activity or investment(s) to any appli-
cable requirements established under 
section 13(a)(2) or (f)(4) of the Bank 
Holding Company Act (12 U.S.C. 
1851(a)(2) and (f)(4)). 

(d) Factors governing Board determina-
tions—(1) In general. In reviewing any 
application for an extension under 
paragraph (b) of this section, the Board 
may consider all the facts and cir-
cumstances related to the nonbank fi-
nancial company and the request in-
cluding, to the extent determined rel-
evant by the Board, the factors de-
scribed in § 225.181(d)(1). 

(2) Timing. The Board will seek to act 
on any request for an extension under 
paragraph (b) of this section no later 
than 90 calendar days after the receipt 
of a complete record with respect to 
such request. 

(f) Authority to impose restrictions on 
activities or investments during any ex-
tension period. The Board may impose 
conditions on any extension approved 
under paragraph (b) of this section as 
the Board determines are necessary or 
appropriate to protect the safety and 
soundness of the nonbank financial 
company or the financial stability of 
the United States, address material 
conflicts of interest or other unsound 
practices, or otherwise further the pur-
poses of section 13 of the Bank Holding 
Company Act (12 U.S.C. 1851) and this 
subpart. 

Subpart L—Conditions to Orders 

SOURCE: 76 FR 8275, Feb. 14, 2011, unless 
otherwise noted. 
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