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other covered transactions (as com-
puted under this part) engaged in by
the member bank under this exemption
during the preceding 12 calendar
months, represents less than 10 percent
of the member bank’s capital stock and
surplus (or such higher amount, up to
25 percent of the member bank’s cap-
ital stock and surplus, as may be per-
mitted by the member bank’s appro-
priate Federal banking agency after
conducting a review of the member
bank’s financial condition and the
quality of the assets transferred to the
member bank); and

(7) The holding company and all its
subsidiary member banks and other
subsidiary depository institutions are
well capitalized and well managed and
would remain well capitalized upon
consummation of the transaction.

§223.42 What covered transactions are
exempt from the quantitative limits,
collateral requirements, and low-
quality asset prohibition?

The following transactions are not
subject to the quantitative limits of
§§223.11 and 223.12, the collateral re-
quirements of §223.14, or the prohibi-
tion on the purchase of a low-quality
asset of §223.15. The transactions are,
however, subject to the safety and
soundness requirement of §223.13.

(a) Making correspondent banking de-
posits. Making a deposit in an affiliated
depository institution (as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813)) or affiliated
foreign bank that represents an ongo-
ing, working balance maintained in the
ordinary course of correspondent busi-
ness.

(b) Giving credit for uncollected items.
Giving immediate credit to an affiliate
for uncollected items received in the
ordinary course of business.

(c) Transactions secured by cash or U.S.
government securities—(1) In general. En-
gaging in a credit transaction with an
affiliate to the extent that the trans-
action is and remains secured by:

(i) Obligations of the United States
or its agencies;

(ii) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest; or

(iii) A segregated, earmarked deposit
account with the member bank that is
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for the sole purpose of securing credit
transactions between the member bank
and its affiliates and is identified as
such.

(2) Example. A member bank makes a
$100 non-amortizing term loan to an af-
filiate secured by U.S. Treasury securi-
ties with a market value of $50 and real
estate with a market value of $75. The
value of the covered transaction is $50.
If the market value of the U.S. Treas-
ury securities falls to $45 during the
life of the loan, the value of the cov-
ered transaction would increase to $55.

(d) Purchasing securities of a servicing
affiliate. Purchasing a security issued
by any company engaged solely in pro-
viding services described in section
4(c)(1) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(1)).

(e) Purchasing certain liquid assets.
Purchasing an asset having a readily
identifiable and publicly available mar-
ket quotation and purchased at or
below the asset’s current market
quotation. An asset has a readily iden-
tifiable and publicly available market
quotation if the asset’s price is quoted
routinely in a widely disseminated pub-
lication that is readily available to the
general public.

(f) Purchasing certain marketable secu-
rities. Purchasing a security from a se-
curities affiliate, if:

(1) The security has a ‘‘ready mar-
ket,” as defined in 17 CFR 240.15c3-
1(c)AD)();

(2) The security is eligible for a State
member bank to purchase directly,
subject to the same terms and condi-
tions that govern the investment ac-
tivities of a State member bank, and
the member bank records the trans-
action as a purchase of a security for
purposes of its Call Report, consistent
with the requirements for a State
member bank;

(3) The security is not a low-quality
asset;

(4) The member bank does not pur-
chase the security during an under-
writing, or within 30 days of an under-
writing, if an affiliate is an under-
writer of the security, unless the secu-
rity is purchased as part of an issue of
obligations of, or obligations fully
guaranteed as to principal and interest
by, the United States or its agencies;
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(5) The security’s price is quoted rou-
tinely on an unaffiliated electronic
service that provides indicative data
from real-time financial networks, pro-
vided that:

(i) The price paid by the member
bank is at or below the current market
quotation for the security; and

(ii) The size of the transaction exe-
cuted by the member bank does not
cast material doubt on the appropriate-
ness of relying on the current market
quotation for the security; and

(6) The member bank maintains, for a
period of two years, records and sup-
porting information that are sufficient
to enable the appropriate Federal
banking agency to ensure the member
bank’s compliance with the terms of
this exemption.

(g) Purchasing municipal securities.
Purchasing a municipal security from
a securities affiliate if:

(1) The security is rated by a nation-
ally recognized statistical rating orga-
nization or is part of an issue of securi-
ties that does not exceed $25 million;

(2) The security is eligible for pur-
chase by a State member bank, subject
to the same terms and conditions that
govern the investment activities of a
State member bank, and the member
bank records the transaction as a pur-
chase of a security for purposes of its
Call Report, consistent with the re-
quirements for a State member bank;
and

(3)(1) The security’s price is quoted
routinely on an unaffiliated electronic
service that provides indicative data
from real-time financial networks, pro-
vided that:

(A) The price paid by the member
bank is at or below the current market
quotation for the security; and

(B) The size of the transaction exe-
cuted by the member bank does not
cast material doubt on the appropriate-
ness of relying on the current market
quotation for the security; or

(ii) The price paid for the security
can be verified by reference to two or
more actual, current price quotes from
unaffiliated broker-dealers on the
exact security to be purchased or a se-
curity comparable to the security to be
purchased, where:

(A) The price quotes obtained from
the unaffiliated broker-dealers are

12 CFR Ch. Il (1-1-13 Edition)

based on a transaction similar in size
to the transaction that is actually exe-
cuted; and

(B) The price paid is no higher than
the average of the price quotes; or

(iii) The price paid for the security
can be verified by reference to the writ-
ten summary provided by the syndicate
manager to syndicate members that
discloses the aggregate par values and
prices of all bonds sold from the syn-
dicate account, if the member bank:

(A) Purchases the municipal security
during the underwriting period at a
price that is at or below that indicated
in the summary; and

(B) Obtains a copy of the summary
from its securities affiliate and retains
the summary for three years.

(h) Purchasing an extension of credit
subject to a repurchase agreement. Pur-
chasing from an affiliate an extension
of credit that was originated by the
member bank and sold to the affiliate
subject to a repurchase agreement or
with recourse.

(i) Asset purchases by a newly formed
member bank. The purchase of an asset
from an affiliate by a newly formed
member bank, if the appropriate Fed-
eral banking agency for the member
bank has approved the asset purchase
in writing in connection with its re-
view of the formation of the member
bank.

(j) Transactions approved under the
Bank Merger Act. Any merger or con-
solidation between a member bank and
an affiliated depository institution or
U.S. branch or agency of a foreign
bank, or any acquisition of assets or
assumption of deposit liabilities by a
member bank from an affiliated deposi-
tory institution or U.S. branch or agen-
cy of a foreign bank, if the transaction
has been approved by the responsible
Federal banking agency pursuant to
the Bank Merger Act (12 U.S.C. 1828(c)).

(k) Purchasing an extension of credit
from an affiliate. Purchasing from an af-
filiate, on a nonrecourse basis, an ex-
tension of credit, if:

(1) The extension of credit was origi-
nated by the affiliate;

(2) The member bank makes an inde-
pendent evaluation of the creditworthi-
ness of the borrower before the affiliate
makes or commits to make the exten-
sion of credit;
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(3) The member bank commits to
purchase the extension of credit before
the affiliate makes or commits to
make the extension of credit;

(4) The member bank does not make
a blanket advance commitment to pur-
chase extensions of credit from the af-
filiate; and

(5) The dollar amount of the exten-
sion of credit, when aggregated with
the dollar amount of all other exten-
sions of credit purchased from the affil-
iate during the preceding 12 calendar
months by the member bank and its
depository institution affiliates, does
not represent more than 50 percent (or
such lower percent as is imposed by the
member bank’s appropriate Federal
banking agency) of the dollar amount
of extensions of credit originated by
the affiliate during the preceding 12
calendar months.

(1) Intraday extensions of credit—(1) In
general. An intraday extension of credit
to an affiliate, if the member bank:

(i) Has established and maintains
policies and procedures reasonably de-
signed to manage the credit exposure
arising from the member bank’s
intraday extensions of credit to affili-
ates in a safe and sound manner, in-
cluding policies and procedures for:

(A) Monitoring and controlling the
credit exposure arising at any one time
from the member bank’s intraday ex-
tensions of credit to each affiliate and
all affiliates in the aggregate; and

(B) Ensuring that any intraday ex-
tension of credit by the member bank
to an affiliate complies with the mar-
ket terms requirement of §223.51;

(ii) Has no reason to believe that the
affiliate will have difficulty repaying
the extension of credit in accordance
with its terms; and

(iii) Ceases to treat any such exten-
sion of credit (regardless of jurisdic-
tion) as an intraday extension of credit
at the end of the member bank’s busi-
ness day in the United States.

(2) Definition. Intraday extension of
credit by a member bank to an affiliate
means an extension of credit by a
member bank to an affiliate that the
member bank expects to be repaid,
sold, or terminated, or to qualify for a
complete exemption under this regula-
tion, by the end of its business day in
the United States.

§223.42

(m) Riskless principal transactions.
Purchasing a security from a securities
affiliate of the member bank if:

(1) The member bank or the securi-
ties affiliate is acting exclusively as a
riskless principal in the transaction;
and

(2) The security purchased is not
issued, underwritten, or sold as prin-
cipal (other than as riskless principal)
by any affiliate of the member bank.

(n) Securities financing transactions. (1)
From September 15, 2008, until October
30, 2009 (unless further extended by the
Board), securities financing trans-
actions with an affiliate, if:

(i) The security or other asset fi-
nanced by the member bank in the
transaction is of a type that the affil-
iate financed in the U.S. tri-party re-
purchase agreement market at any
time during the week of September 8-
12, 2008;

(ii) The transaction is marked to
market daily and subject to daily mar-
gin-maintenance requirements, and the
member bank is at least as over-
collateralized in the transaction as the
affiliate’s clearing bank was over-
collateralized in comparable trans-
actions with the affiliate in the U.S.
tri-party repurchase agreement market
on September 12, 2008;

(iii) The aggregate risk profile of the
securities financing transactions under
this exemption is no greater than the
aggregate risk profile of the securities
financing transactions of the affiliate
in the U.S. tri-party repurchase agree-
ment market on September 12, 2008;

(iv) The member bank’s top-tier hold-
ing company guarantees the obliga-
tions of the affiliate under the securi-
ties financing transactions (or provides
other security to the bank that is ac-
ceptable to the Board); and

(v) The member bank has not been
specifically informed by the Board,
after consultation with the member
bank’s appropriate Federal banking
agency, that the member bank may not
use this exemption.

(2) For purposes of this exemption:

(i) Securities financing transaction
means:

(A) A purchase by a member bank
from an affiliate of a security or other
asset, subject to an agreement by the
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affiliate to repurchase the asset from
the member bank;

(B) A borrowing of a security by a
member bank from an affiliate on a
collateralized basis; or

(C) A secured extension of credit by a
member bank to an affiliate.

(i1) U.S. tri-party repurchase agreement
market means the U.S. market for secu-
rities financing transactions in which
the counterparties use custodial ar-
rangements provided by JPMorgan
Chase Bank or Bank of New York or
another financial institution approved
by the Board.

(o) Purchases of certain asset-backed
commercial paper. Purchases of asset-
backed commercial paper from an af-
filiated SEC-registered open-end in-
vestment company that holds itself out
as a money market mutual fund under
SEC Rule 2a-7 (17 CFR 270.2a-T7), if the
member bank:

(1) Purchases the asset-backed com-
mercial paper on or after September 19,
2008;

(2) Pledges the asset-backed commer-
cial paper to a Federal Reserve Bank to
secure financing from the asset-backed
commercial paper lending facility
(AMLF) established by the Board on
September 19, 2008; and

(3) Has not been specifically informed
by the Board, after consultation with
the member bank’s appropriate Federal
banking agency, that the member bank
may not use this exemption.

[67 FR 76604, Dec. 12, 2002, as amended at 73
FR 54308, Sept. 19, 2008; 73 FR 55709, Sept. 26,
2008; 74 FR 6226, 6227, Feb. 6, 2009]

§223.43 What are the standards under
which the Board may grant addi-
tional exemptions from the require-
ments of section 23A?

(a) The standards. The Board may, at
its discretion, by regulation or order,
exempt transactions or relationships
from the requirements of section 23A
and subparts B, C, and D of this part if
it finds such exemptions to be in the
public interest and consistent with the
purposes of section 23A.

(b) Procedure. A member bank may
request an exemption from the require-
ments of section 23A and subparts B, C,
and D of this part by submitting a
written request to the General Counsel
of the Board. Such a request must:

12 CFR Ch. Il (1-1-13 Edition)

(1) Describe in detail the transaction
or relationship for which the member
bank seeks exemption;

(2) Explain why the Board should ex-
empt the transaction or relationship;
and

(3) Explain how the exemption would
be in the public interest and consistent
with the purposes of section 23A.

Subpart F—General Provisions of
Section 23B

§223.51 What is the market terms re-
quirement of section 23B?

A member bank may not engage in a
transaction described in §223.52 unless
the transaction is:

(a) On terms and under cir-
cumstances, including credit stand-
ards, that are substantially the same,
or at least as favorable to the member
bank, as those prevailing at the time
for comparable transactions with or in-
volving nonaffiliates; or

(b) In the absence of comparable
transactions, on terms and under cir-
cumstances, including credit stand-
ards, that in good faith would be of-
fered to, or would apply to, nonaffili-
ates.

§223.52 What transactions with affili-
ates or others must comply with
section 23B’s market terms require-
ment?

(a) The market terms requirement of
§223.51 applies to the following trans-
actions:

(1) Any covered transaction with an
affiliate, unless the transaction is ex-
empt under paragraphs (a) through (c)
of §223.41 or paragraphs (a) through (e)
or (h) through (j) of §223.42;

(2) The sale of a security or other
asset to an affiliate, including an asset
subject to an agreement to repurchase;

(3) The payment of money or the fur-
nishing of a service to an affiliate
under contract, lease, or otherwise;

(4) Any transaction in which an affil-
iate acts as an agent or broker or re-
ceives a fee for its services to the mem-
ber bank or to any other person; and

(5) Any transaction or series of trans-
actions with a nonaffiliate, if an affil-
iate:

(i) Has a financial interest in the
nonaffiliate; or
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