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interpretation is intended to explain in
greater detail certain of the terms in
the amendment.
(b) It is expected that bank management consulting advice would include,
but not be limited to, advice concerning: Bank operations, systems and
procedures; computer operations and
mechanization;
implementation
of
electronic funds transfer systems; site
planning and evaluation; bank mergers
and the establishment of new branches;
operation and management of a trust
department; international banking;
foreign exchange transactions; purchasing policies and practices; cost
analysis, capital adequacy and planning; auditing; accounting procedures;
tax planning; investment advice (as authorized in § 225.4(a)(5)); credit policies
and administration, including credit
documentation, evaluation, and debt
collection; product development, including specialized lending provisions;
marketing operations, including research, market development and advertising programs; personnel operations,
including recruiting, training, evaluation and compensation; and security
measures and procedures.
(c) In permitting bank holding companies to provide management consulting
advice
to
nonaffiliated
‘‘banks’’, the Board intends such advice
to be given only to an institution that
both accepts deposits that the depositor has a legal right to withdraw on demand and engages in the business of
making commercial loans. It is also intended that such management consulting advice may be provided to the
‘‘operations subsidiaries’’ of a bank,
since such subsidiaries perform functions that a bank is empowered to perform directly at locations at which the
bank is authorized to engage in business (§ 250.141 of this chapter).
(d) Although a bank holding company
providing management consulting advice is prohibited by the regulation
from owning or controlling, directly or
indirectly, any equity securities in a
client bank, this limitation does not
apply to shares of a client bank acquired, directly or indirectly, as a result of a default on a debt previously
contracted. This limitation is also inapplicable to shares of a client bank
acquired by a bank holding company,

directly or indirectly, in a fiduciary capacity: Provided, That the bank holding
company or its subsidiary does not
have sole discretionary authority to
vote such shares or shares held with
sole voting rights constitute not more
than five percent of the outstanding
voting shares of a client bank.
[39 FR 8318, Mar. 5, 1974; 39 FR 21120, June 19,
1974]

§ 225.132 Acquisition of assets.
(a) From time to time questions have
arisen as to whether and under what
circumstances a bank holding company
engaged in nonbank activities, directly
or indirectly through a subsidiary, pursuant to section 4(c)(8) of the Bank
Holding Company Act of 1956, as
amended (12 U.S.C. 1843(c)(3)), may acquire the assets and employees of another company, without first obtaining
Board approval pursuant to section 4(c)
(8) and the Board’s Regulation Y (12
CFR 225.4(b)).
(b) In determining whether Board approval is required in connection with
the acquisition of assets, it is necessary to determine (a) whether the acquisition is made in the ordinary
course of business 1 or (b) whether it
constitutes the acquisition, in whole or
in part, of a going concern. 2
(c) The following examples illustrate
transactions where prior Board approval will generally be required:
(1) The transaction involves the acquisition of all or substantially all of
the assets of a company, or a subsidiary, division, department or office
thereof.
(2) The transaction involves the acquisition of less than ‘‘substantially
all’’ of the assets of a company, or a
subsidiary, division, department or office thereof, the operations of which
are being terminated or substantially
1 Section 225.4(c)(3) of the Board’s Regulation Y (12 CFR 225.4(c)(3)) generally prohibits
a bank holding company or its subsidiary engaged in activities pursuant to authority of
section 4(c)(8) of the Act from being a party
to any merger ‘‘or acquisition of assets other
than in the ordinary course of business’’
without prior Board approval.
2 In accordance with the provisions of section 4(c)(8) of the Act and § 225.4(b) of Regulation Y, the acquisition of a going concern requires prior Board approval.
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discontinued by the seller, but such
asset acquisition is significant in relation to the size of the same line of
nonbank activity of the holding company (e.g., consumer finance mortgage
banking, data processing). For purposes of this interpretation, an acquisition would generally be presumed to be
significant if the book value of the
nonbank assets being acquired exceeds
50 percent of the book value of the
nonbank assets of the holding company
or nonbank subsidiary comprising the
same line of activity.
(3) The transaction involves the acquisition of assets for resale and the
sale of such assets is not a normal business activity of the acquiring holding
company.
(4) The transaction involves the acquisition of the assets of a company, or
a subsidiary, division, department or
office thereof, and a major purpose of
the transaction is to hire some of the
seller’s principal employees who are
expert, skilled and experienced in the
business of the company being acquired.
(d) In some cases it may be difficult,
due to the wide variety of circumstances involving possible acquisition of assets, to determine whether
such acquisitions require prior Board
approval. Bank holding companies are
encouraged to contact their local Reserve Bank for guidance where doubt
exists as to whether such an acquisition is in the ordinary course of business or an acquisition, in whole or in
part, of a going concern.
[39 FR 35128, Sept. 30, 1974, as amended at
Reg. Y, 57 FR 28779, June 29, 1992]

§ 225.133 Computation of amount invested in foreign corporations
under general consent procedures.
For text of this interpretation, see
§ 211.111 of this subchapter.
[40 FR 43199, Sept. 19, 1975]

§ 225.134 Escrow arrangements involving bank stock resulting in a violation of the Bank Holding Company
Act.
(a) In connection with a recent application to become a bank holding company, the Board considered a situation
in which shares of a bank were acquired and then placed in escrow by the

applicant prior to the Board’s approval
of the application. The facts indicated
that the applicant company had incurred debt for the purpose of acquiring bank shares and immediately after
the purchase the shares were transferred to an unaffiliated escrow agent
with instructions to retain possession
of the shares pending Board action on
the company’s application to become a
bank holding company. The escrow
agreement provided that, if the application were approved by the Board, the
escrow agent was to return the shares
to the applicant company; and, if the
application were denied, the escrow
agent was to deliver the shares to the
applicant company’s shareholders upon
their assumption of debt originally incurred by the applicant in the acquisition of the bank shares. In addition,
the escrow agreement provided that,
while the shares were held in escrow,
the applicant could not exercise voting
or any other ownership rights with respect to those shares.
(b) On the basis of the above facts,
the Board concluded that the company
had violated the prior approval provisions of section 3 of the Bank Holding
Company Act (‘‘Act’’) at the time that
it made the initial acquisition of bank
shares and that, for purposes of the
Act, the company continued to control
those shares in violation of the Act. In
view of these findings, individuals and
bank holding companies should not
enter into escrow arrangements of the
type described herein, or any similar
arrangement, without securing the
prior approval of the Board, since such
action could constitute a violation of
the Act.
(c) While the above represents the
Board’s conclusion with respect to the
particular escrow arrangement involved in the proposal presented, the
Board does not believe that the use of
an escrow arrangement would always
result in a violation of the Act. For example, it appears that a transaction
whereby bank shares are placed in escrow pending Board action on an application would not involve a violation of
the Act so long as title to such shares
remains with the seller during the
pendency of the application; there are
no other indicia that the applicant controls the shares held in escrow; and, in
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