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(2) ‘‘Breach of trust’’ means a wrong-
ful act, use, misappropriation, or omis-
sion with respect to any property or 
fund which has been committed to a 
person in a fiduciary or official capac-
ity, or the misuse of one’s official or fi-
duciary position to engage in a wrong-
ful act, use, misappropriation, or omis-
sion. 

§ 238.85 Adjudications and offenses not 
covered. 

(a) Youthful offender or juvenile delin-
quent. This subpart does not cover any 
adjudication by a court against a per-
son as: 

(1) A youthful offender under any 
youthful offender law; or 

(2) A juvenile delinquent by a court 
with jurisdiction over minors as de-
fined by state law. 

(b) De minimis criminal offense. This 
subpart does not cover de minimis 
criminal offenses. A criminal offense is 
de minimis if: 

(1) The person has only one convic-
tion or pretrial diversion or similar 
program of record; 

(2) The offense was punishable by im-
prisonment for a term of less than one 
year, a fine of less than $1,000, or both, 
and the person did not serve time in 
jail. 

(3) The conviction or program was 
entered at least five years before the 
date the person first held a position de-
scribed in § 238.83(a); and 

(4) The offense did not involve an in-
sured depository institution, insured 
credit union, or other banking organi-
zation (including a savings and loan 
holding company, bank holding com-
pany, or financial holding company). 

(5) The person must disclose the con-
viction or pretrial diversion or similar 
program to all insured depository insti-
tutions and other banking organiza-
tions the affairs of which he or she par-
ticipates. 

(6) The person must be covered by a 
fidelity bond to the same extent as oth-
ers in similar positions with the sav-
ings and loan holding company. 

§ 238.86 Exemptions. 
(a) Employees. An employee of a sav-

ings and loan holding company is ex-
empt from the prohibition in § 238.83, if 
all of the following conditions are met: 

(1) The employee’s responsibilities 
and activities are limited solely to ag-
riculture, forestry, retail merchan-
dising, manufacturing, or public utili-
ties operations. 

(2) The savings and loan holding com-
pany maintains a list of all policy-
making positions and reviews this list 
annually. 

(3) The employee’s position does not 
appear on the savings and loan holding 
company’s list of policymaking posi-
tions, and the employee does not, in 
fact, exercise any policymaking func-
tion with the savings and loan holding 
company. 

(4) The employee: 
(i) Is not an institution-affiliated 

party of the savings and loan holding 
company other than by virtue of the 
employment described in paragraph (a) 
of this section. 

(ii) Does not own or control, directly 
or indirectly, the savings and loan 
holding company; and 

(iii) Does not participate, directly or 
indirectly, in the conduct of the affairs 
of the savings and loan holding com-
pany. 

(b) Temporary exemption. (1) Any pro-
hibited person who was an institution 
affiliated party with respect to a sav-
ings and loan holding company, who 
owned or controlled, directly or indi-
rectly a savings and loan holding com-
pany, or who otherwise participated di-
rectly or indirectly in the conduct of 
the affairs of a savings and loan hold-
ing company on October 13, 2006, may 
continue to hold the position with the 
savings and loan holding company. 

(2) This exemption expires on Decem-
ber 31, 2012, unless the savings and loan 
holding company or the person files an 
application seeking a case-by-case ex-
emption for the person under § 238.87 by 
that date. If the savings and loan hold-
ing company or the person files such an 
application, the temporary exemption 
expires on: 

(i) The date of issuance of a Board ap-
proval of the application under 
§ 238.89(a); 

(ii) The expiration of the 20-day pe-
riod for filing a request for hearing 
under § 238.90(a) provided there is no 
timely request for hearing following 
the issuance by the Board of a denial of 
the application under that section; 
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