
130 

12 CFR Ch. II (1–1–13 Edition) § 239.3 

that are convertible into common or 
preferred stock. 

(w) Stock Issuance Plan means a plan, 
submitted pursuant to § 239.24 and con-
taining the information required by 
§ 239.25, providing for the issuance of 
stock by a subsidiary holding company. 

(x) Subsidiary means any company 
which is owned or controlled directly 
or indirectly by a person, and includes 
any service corporation owned in whole 
or in part by a savings association, or 
a subsidiary of such service corpora-
tion. 

(y) Subsidiary holding company means 
a federally chartered stock holding 
company controlled by a mutual hold-
ing company that owns the stock of a 
savings association whose depositors 
have membership rights in the parent 
mutual holding company. 

(z) Tax and loan account means an ac-
count, the balance of which is subject 
to the right of immediate withdrawal, 
established for receipt of payments of 
Federal taxes and certain United 
States obligations. Such accounts are 
not savings accounts or savings depos-
its. 

(aa) Tax-qualified employee stock ben-
efit plan means any defined benefit plan 
or defined contribution plan, such as 
an employee stock ownership plan, 
stock bonus plan, profit-sharing plan, 
or other plan, and a related trust, that 
is qualified under sec. 401 of the Inter-
nal Revenue Code (26 U.S.C. 401). 

(bb) United States Treasury General Ac-
count means an account maintained in 
the name of the United States Treas-
ury the balance of which is subject to 
the right of immediate withdrawal, ex-
cept in the case of the closure of the 
member, and in which a zero balance 
may be maintained. Such accounts are 
not savings accounts or savings depos-
its. 

(cc) United States Treasury Time De-
posit Open Account means a non-inter-
est-bearing account maintained in the 
name of the United States Treasury 
which may not be withdrawn prior to 
the expiration of 30 days’ written no-
tice from the United States Treasury, 
or such other period of notice as the 
Treasury may require. Such accounts 
are not savings accounts or savings de-
posits. 

Subpart B—Mutual Holding 
Companies 

§ 239.3 Mutual holding company reor-
ganizations. 

(a) A mutual savings association may 
not reorganize to become a mutual 
holding company, or join in a mutual 
holding company reorganization as an 
acquiree association, unless it satisfies 
the following conditions: 

(1) A Reorganization Plan is approved 
by a majority of the board of directors 
of the reorganizing association and any 
acquiree association; 

(2) A Reorganization Notice is filed 
with the Board pursuant to § 238.14 of 
this chapter; 

(3) The Reorganization Plan is sub-
mitted to the members of the reorga-
nizing association and any acquiree as-
sociation pursuant and is approved by 
a majority of the total votes of the 
members of each association eligible to 
be cast at a meeting held at the call of 
each association’s directors in accord-
ance with the procedures prescribed by 
each association’s charter and bylaws; 
and 

(4) All necessary regulatory approv-
als have been obtained and all condi-
tions imposed by the Board have been 
satisfied. 

(b) Upon receipt of an application 
under this section, the Reserve Bank 
will promptly furnish notice and a copy 
of the Reorganization Plan to the pri-
mary federal supervisor of any savings 
association involved in the trans-
action. The primary supervisor will 
have 30 calendar days from the date of 
the letter giving notice in which to 
submit its views and recommendations 
to the Board. 

§ 239.4 Grounds for disapproval of re-
organizations. 

(a) Basic standards. The Board may 
disapprove a proposed mutual holding 
company reorganization filed pursuant 
to § 239.3(a) if: 

(1) Disapproval is necessary to pre-
vent unsafe or unsound practices; 

(2) The financial or managerial re-
sources of the reorganizing association 
or any acquiree association warrant 
disapproval; 

(3) The proposed capitalization of the 
mutual holding company fails to meet 
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the requirements of paragraph (b) of 
this section; 

(4) A stock issuance is proposed in 
connection with the reorganization 
pursuant to § 239.24 that fails to meet 
the standards established by that sec-
tion; 

(5) The reorganizing association or 
any acquiree association fails to fur-
nish the information required to be in-
cluded in the Reorganization Notice or 
any other information requested by the 
Board in connection with the proposed 
reorganization; or 

(6) The proposed reorganization 
would violate any provision of law, in-
cluding (without limitation) § 239.3(a) 
and (c) (regarding board of directors 
and membership approval) or § 239.5(a) 
(regarding continuity of membership 
rights). 

(b) Capitalization. (1) The Board shall 
disapprove a proposal by a reorganizing 
association or any acquiree association 
to capitalize a mutual holding com-
pany in an amount in excess of a nomi-
nal amount if immediately following 
the reorganization, the resulting asso-
ciation or the acquiree association 
would fail to be ‘‘adequately capital-
ized’’ under the regulatory capital re-
quirements applicable to the savings 
association. 

(2) Proposals by reorganizing associa-
tions and acquiree associations to cap-
italize mutual holding companies shall 
also comply with any applicable stat-
utes, and with regulations or written 
policies of the Comptroller of the Cur-
rency or the Federal Deposit Insurance 
Corporation, as applicable, governing 
capital distributions by savings asso-
ciations in effect at the time of the re-
organization. 

(c) Presumptive disqualifiers — 
(1) Managerial resources. The factors 

specified in § 238.15(d)(1)(i) through (vi) 
of this chapter shall give rise to a re-
buttable presumption that the manage-
rial resources test of paragraph (a)(2) of 
this section is not met. For this pur-
pose, each place the term acquiror ap-
pears in § 238.15(d)(1)(i) through (vi) of 
this chapter, it shall be read to mean 
the reorganizing association or any 
acquiree association, and the reference 
in § 238.15(d)(1)(v) of this chapter to fil-
ings under this part shall be deemed to 

include filings under either part 238 of 
this chapter or this part. 

(2) Safety and soundness and financial 
resources. Failure by a reorganizing as-
sociation and any acquiree association 
to submit a business plan in connection 
with a Reorganization Notice, or sub-
mission of a business plan that projects 
activities that are inconsistent with 
the credit and lending needs of the re-
organizing association or acquiree as-
sociation’s proposed market area or 
that fails to demonstrate that the cap-
ital of the mutual holding company 
will be deployed in a safe and sound 
manner, shall give rise to a rebuttable 
presumption that the safety and sound-
ness and financial resources tests of 
paragraphs (a)(1) and (a)(2) of this sec-
tion are not met. 

(d) Failure of the Board to act on a Re-
organization Notice within the prescribed 
time period. A proposed reorganization 
that obtains regulatory clearance from 
the Board due to the operation of 
§ 238.14 of this chapter may take place 
in the manner proposed, subject to the 
following conditions: 

(1) The reorganization shall be con-
summated within one year of the date 
of the expiration of the Board’s review 
period under § 238.14 of this chapter; 

(2) The mutual holding company 
shall not be capitalized in an amount 
in excess of what is permissible under 
§ 239.4(b); 

(3) No request for regulatory waivers 
or forbearances shall be deemed grant-
ed; 

(4) The following information shall 
be submitted within the specified time 
frames: 

(i) On the business day prior to the 
date of the reorganization, the chief fi-
nancial officers of the reorganizing as-
sociation and any acquiree association 
shall certify to the Board in writing 
that no material adverse events or ma-
terial adverse changes have occurred 
with respect to the financial condition 
or operations of their respective asso-
ciations since the date of the financial 
statements submitted with the Reorga-
nization Notice; 

(ii) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board a 
certification by legal counsel stating 

VerDate Mar<15>2010 12:26 Jan 18, 2013 Jkt 229038 PO 00000 Frm 00141 Fmt 8010 Sfmt 8010 Q:\12\12V4.TXT ofr150 PsN: PC150



132 

12 CFR Ch. II (1–1–13 Edition) § 239.5 

the effective date of the reorganiza-
tion, the exact number of shares of 
stock of the resulting association and 
any acquiree association acquired by 
the mutual holding company and by 
any other persons, and that the reorga-
nization has been consummated in ac-
cordance with § 239.3 and all other ap-
plicable laws and regulations and the 
Reorganization Notice; 

(iii) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board an 
opinion from its independent auditors 
certifying that the reorganization was 
consummated in accordance with gen-
erally accepted accounting principles; 
and 

(iv) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board a 
certification stating that the mutual 
holding company will not deviate ma-
terially, or cause its subsidiary savings 
associations to deviate materially, 
from the business plan submitted in 
connection with the Reorganization 
Notice, unless prior written approval 
from the Board is obtained. 

§ 239.5 Membership rights. 
(a) Depositors and borrowers of result-

ing associations, acquiree associations, 
and associations in mutual form when ac-
quired. The charter of a mutual holding 
company must: 

(1) Confer upon existing and future 
depositors of the resulting association 
the same membership rights in the mu-
tual holding company as were con-
ferred upon depositors by the charter 
of the reorganizing association as in ef-
fect immediately prior to the reorga-
nization; 

(2) Confer upon existing and future 
depositors of any acquiree association 
or any association that is in the mu-
tual form when acquired by the mutual 
holding company the same membership 
rights in the mutual holding company 
as were conferred upon depositors by 
the charter of the acquired association 
immediately prior to acquisition, pro-
vided that if the acquired association is 
merged into another association from 
which the mutual holding company 
draws members, the depositors of the 
acquired association shall receive the 
same membership rights as the deposi-

tors of the association into which the 
acquired association is merged; 

(3) Confer upon the borrowers of the 
resulting association who are bor-
rowers at the time of reorganization 
the same membership rights in the mu-
tual holding company as were con-
ferred upon them by the charter of the 
reorganizing association immediately 
prior to reorganization, but shall not 
confer any membership rights in con-
nection with any borrowings made 
after the reorganization; and 

(4) Confer upon the borrowers of any 
acquiree association or any association 
that is in the mutual form when ac-
quired by the mutual holding company 
who are borrowers at the time of the 
acquisition the same membership 
rights in the mutual holding company 
as were conferred upon them by the 
charter of the acquired association im-
mediately prior to acquisition, but 
shall not confer any membership rights 
in connection with any borrowings 
made after the acquisition, provided 
that if the acquired association is 
merged into another association from 
which the mutual holding company 
draws members, the borrowers of the 
acquired association shall instead re-
ceive the same grandfathered member-
ship rights as the borrowers of the as-
sociation into which the acquired asso-
ciation is merged received at the time 
that association became a subsidiary of 
the mutual holding company. 

(b) Depositors and borrowers of associa-
tions in the stock form when acquired. A 
mutual holding company that acquires 
a savings association in the stock 
form, other than a resulting associa-
tion or an acquiree association, shall 
not confer any membership rights upon 
the depositors and borrowers of such 
association, unless such association is 
merged into an association from which 
the mutual holding company draws 
members, in which case the depositors 
of the stock association shall receive 
the same membership rights as other 
depositors of the association into 
which the stock association is merged. 
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