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Federal Deposit Insurance Corporation § 362.12 

has not advised the insured state sav-
ings association that conducting the 
activity in the amount indicated poses 
a significant risk to the Deposit Insur-
ance Fund. This section shall not be 
read to require the divestiture of any 
asset if the asset was acquired prior to 
August 9, 1989; however, any activity 
conducted with such asset must be con-
ducted in accordance with this subpart. 

[63 FR 66326, Dec. 1, 1998, as amended at 71 
FR 20527, Apr. 21, 2006; 77 FR 43155, July 24, 
2012] 

§ 362.12 Service corporations of in-
sured State savings associations. 

(a) Prohibition. A service corporation 
of an insured state savings association 
may not engage in any activity that is 
not permissible for a service corpora-
tion of a Federal savings association, 
unless it meets one of the exceptions in 
paragraph (b) of this section. 

(b) Exceptions—(1) Consent obtained 
through application. A service corpora-
tion of an insured state savings asso-
ciation may conduct activities prohib-
ited by paragraph (a) of this section if 
the savings association obtains the 
FDIC’s prior written consent and the 
insured state savings association meets 
and continues to meet the applicable 
capital standards set by the appro-
priate Federal banking agency. Con-
sent will be given only if the FDIC de-
termines that the activity poses no sig-
nificant risk to the Deposit Insurance 
Fund. Applications for consent should 
be filed in accordance with § 303.141 of 
this chapter and will be processed 
under § 303.142(b) of this chapter. Ap-
provals granted under § 303.142(b) of 
this chapter may be made subject to 
any conditions or restrictions found by 
the FDIC to be necessary to protect the 
Deposit Insurance Fund from risk, to 
prevent unsafe or unsound banking 
practices, and/or to ensure that the ac-
tivity is consistent with the purposes 
of Federal deposit insurance and other 
applicable law. The activities covered 
by this paragraph may include, but are 
not limited to, acquiring and retaining 
equity securities of a company engaged 
in the public sale distribution or under-
writing of securities. 

(2) Service corporations conducting un-
restricted activities. The FDIC has deter-
mined that the following activities do 

not represent a significant risk to the 
Deposit Insurance Fund: 

(i) [Reserved] 
(ii) A service corporation of an in-

sured state savings association may ac-
quire and retain equity securities of a 
company engaged in the following ac-
tivities, if the service corporation con-
trols the company or the company is 
controlled by insured depository insti-
tutions, and the association continues 
to meet the applicable capital stand-
ards as prescribed by the appropriate 
Federal banking agency. The FDIC 
consents that such activity may be 
conducted by a service corporation of 
an insured state savings association 
without first obtaining the FDIC’s con-
sent. The fact that prior consent is not 
required by this subpart does not pre-
clude the FDIC from taking any appro-
priate action with respect to the ac-
tivities if the facts and circumstances 
warrant such action. 

(A) Equity securities of a company that 
engages in permissible activities. A serv-
ice corporation may own the equity se-
curities of a company that engages in 
any activity permissible for a Federal 
savings association. 

(B) Equity securities of a company that 
acquires and retains adjustable-rate and 
money market preferred stock. A service 
corporation may own the equity securi-
ties of a company that engages in any 
activity permissible for an insured 
state savings association under 
§ 362.11(b)(2)(iii) so long as instruments 
held under this paragraph (b)(2)(ii)(B), 
paragraph (b)(2)(iv) of this section, and 
§ 362.11(b)(2)(iii) in the aggregate do not 
exceed the limit set by § 362.11(b)(2)(iii). 

(C) Equity securities of a company act-
ing as an insurance agency. A service 
corporation may own the equity securi-
ties of a company that acts as an insur-
ance agency. 

(iii) Activities that are not conducted 
‘‘as principal’’. A service corporation 
controlled by the insured state savings 
association may engage in activities 
which are not conducted ‘‘as principal’’ 
such as acting as an agent for a cus-
tomer, acting in a brokerage, custo-
dial, advisory, or administrative capac-
ity, or acting as trustee, or in any sub-
stantially similar capacity. 

(iv) Acquiring and retaining adjustable- 
rate and money market preferred stock. A 
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service corporation may engage in any 
activity permissible for an insured 
state savings association under 
§ 362.11(b)(2)(iii) so long as instruments 
held under this paragraph (b)(2)(iv), 
paragraph (b)(2)(ii)(B) of this section, 
and § 362.11(b)(2)(iii) in the aggregate do 
not exceed the limit set by 
§ 362.11(b)(2)(iii). 

(3)–(4) [Reserved] 
(c) Investment and transaction limits. 

The restrictions detailed in § 362.4(d) 
apply to transactions between an in-
sured state savings association and any 
service corporation engaging in activi-
ties which are not permissible for a 
service corporation of a Federal sav-
ings association if specifically required 
by this part or FDIC order. For pur-
poses of applying the investment limits 
in § 362.4(d)(2), the term ‘‘investment’’ 
includes only those items described in 
§ 362.4(d)(2)(ii)(A) (3) and (4). For pur-
poses of applying § 362.4(d) (2), (3), and 
(4) to this paragraph (c), references to 
the terms ‘‘insured State bank’’ and 
‘‘subsidiary’’ in § 362.4(d)(2), (3), and (4), 
shall be deemed to refer, respectively, 
to the insured state savings association 
and the service corporation. For pur-
poses of applying § 362.4(d)(5), ref-
erences to the terms ‘‘insured State 
bank’’ and ‘‘subsidiary’’ in § 362.4(d)(5) 
shall be deemed to refer, respectively, 
to the insured state savings association 
and the service corporations or subsidi-
aries. 

(d) Capital requirements. If specifically 
required by this part or by FDIC order, 
an insured state savings association 
that wishes to conduct as principal ac-
tivities through a service corporation 
which are not permissible for a service 
corporation of a Federal savings asso-
ciation must: 

(1) Be well-capitalized after deduct-
ing from its capital any investment in 
the service corporation, both equity 
and debt. 

(2) Use such regulatory capital 
amount for the purposes of the insured 
state savings association’s assessment 
risk classification under part 327 of 
this chapter. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1029, Jan. 5, 2001; 71 FR 20527, Apr. 21, 
2006]] 

§ 362.13 Approvals previously granted. 

FDIC consent by order or notice. An in-
sured state savings association that 
previously filed an application and ob-
tained the FDIC’s consent to engage in 
an activity or to acquire or retain an 
investment in a service corporation en-
gaging as principal in an activity or ac-
quiring and retaining any investment 
that is prohibited under this subpart 
may continue that activity or retain 
that investment without seeking the 
FDIC’s consent, provided the insured 
state savings association and the serv-
ice corporation, if applicable, continue 
to meet the conditions and restrictions 
of approval. An insured state savings 
association which was granted ap-
proval based on conditions which differ 
from the requirements of §§ 362.4(c)(2) 
and 362.12 (c) and (d) will be considered 
to meet the conditions and restrictions 
of the approval if the insured state sav-
ings association and any applicable 
service corporation meet the require-
ments of §§ 362.4(c)(2) and 362.12 (c) and 
(d). For the purposes of applying 
§ 362.4(c)(2), references to the terms 
‘‘eligible subsidiary’’ and ‘‘subsidiary’’ 
in § 362.4(c)(2) shall be deemed to refer, 
respectively, to the eligible service cor-
poration and the service corporation. 

Subpart D—Acquiring, Estab-
lishing, or Conducting New 
Activities Through a Subsidiary 
by an Insured Savings Asso-
ciation 

§ 362.14 Purpose and scope. 

This subpart implements section 
18(m) of the Federal Deposit Insurance 
Act (12 U.S.C. 1828(m)) which requires 
that prior notice be given the FDIC 
when an insured savings association es-
tablishes or acquires a subsidiary or 
engages in any new activity in a sub-
sidiary. For the purposes of this sub-
part, the term ‘‘subsidiary’’ does not 
include any insured depository institu-
tion as that term is defined in the Fed-
eral Deposit Insurance Act. Unless oth-
erwise indicated, the definitions pro-
vided in § 362.2 apply to this subpart. 
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