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by its appropriate federal banking 
agency, the existence and use of mana-
gerial resources that the appropriate 
federal banking agency determines are 
satisfactory. 

§ 362.18 Financial subsidiaries of in-
sured state nonmember banks. 

(a) ‘‘As principal’’ activities. An in-
sured state nonmember bank may not 
obtain control of or hold an interest in 
a financial subsidiary that engages in 
activities as principal or commence 
any such new activity pursuant to sec-
tion 46(a) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1831w) unless the 
insured state nonmember bank files a 
notice containing the information re-
quired in § 303.121(b) of this chapter and 
certifies that: 

(1) The insured state nonmember 
bank is well-managed; 

(2) The insured state nonmember 
bank and all of its insured depository 
institution affiliates are well-capital-
ized as defined in the appropriate cap-
ital regulation and guidance of each in-
stitution’s primary federal regulator; 
and 

(3) The insured state nonmember 
bank will deduct the aggregate amount 
of its outstanding equity investment, 
including retained earnings, in all fi-
nancial subsidiaries that engage in ac-
tivities as principal pursuant to sec-
tion 46(a) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1831w), from the 
bank’s total assets and tangible equity 
and deduct such investment from its 
total risk-based capital (this deduction 
shall be made equally from Tier 1 and 
Tier 2 capital). 

(b) Community Reinvestment Act 
(CRA). An insured state nonmember 
bank may not commence any new ac-
tivity subject to section 46(a) of the 
Federal Deposit Insurance Act (12 
U.S.C. 1831w) or directly or indirectly 
acquire control of a company engaged 
in any such activity pursuant to 
§ 362.18(a)(1), if the bank or any of its 
insured depository institution affili-
ates received a CRA rating of less than 
‘‘satisfactory record of meeting com-
munity credit needs’’ in its most re-
cent CRA examination. 

(c) Other requirements. An insured 
state nonmember bank controlling or 
holding an interest in a financial sub-

sidiary under section 46(a) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1831w) must meet and continue to meet 
the requirements set forth in para-
graph (a) of this section as long as the 
insured state nonmember bank holds 
the financial subsidiary and: 

(1) Disclose and continue to disclose 
the capital separation required in para-
graph (a)(3) in any published financial 
statements; 

(2) Comply and continue to comply 
with sections 23A and 23B of the Fed-
eral Reserve Act (12 U.S.C. 371c and 
371c–1) as if the subsidiary were a fi-
nancial subsidiary of a national bank; 
and 

(3) Comply and continue to comply 
with the financial and operational 
standards provided by section 5136A(d) 
of the Revised Statutes of the United 
States (12 U.S.C. 24A(d)), unless other-
wise determined by the FDIC. 

(d) Securities underwriting. If the fi-
nancial subsidiary of the insured state 
nonmember bank will engage in the 
public sale, distribution or under-
writing of stocks, bonds, debentures, 
notes, or other securities activity of a 
type permissible for a national bank 
only through a financial subsidiary, 
then the state nonmember bank and 
the financial subsidiary also must com-
ply and continue to comply with the 
following additional requirements: 

(1) The securities business of the fi-
nancial subsidiary must be physically 
separate and distinct in its operations 
from the operations of the bank, pro-
vided that this requirement shall not 
be construed to prohibit the bank and 
its financial subsidiary from sharing 
the same facility if the area where the 
financial subsidiary conducts securi-
ties business with the public is phys-
ically distinct from the routine deposit 
taking area of the bank; 

(2) The financial subsidiary must 
conduct its securities business pursu-
ant to independent policies and proce-
dures designed to inform customers 
and prospective customers of the finan-
cial subsidiary that the financial sub-
sidiary is a separate organization from 
the insured state nonmember bank and 
that the insured state nonmember 
bank is not responsible for and does 
not guarantee the obligations of the fi-
nancial subsidiary; 
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(3) The bank must adopt policies and 
procedures, including appropriate lim-
its on exposure, to govern its participa-
tion in financing transactions under-
written by its financial subsidiary; and 

(4) The bank must not express an 
opinion on the value or the advisability 
of the purchase or sale of securities un-
derwritten or dealt in by its financial 
subsidiary unless the bank notifies the 
customer that the entity underwriting, 
making a market, distributing or deal-
ing in the securities is a financial sub-
sidiary of the bank. 

(e) Applications for exceptions to cer-
tain requirements. Any insured state 
nonmember bank that is unable to 
comply with the well-managed require-
ment of § 362.18(a)(1) and (c)(1), any 
state nonmember bank that has appro-
priate reasons for not meeting the fi-
nancial and operational standards ap-
plicable to a financial subsidiary of a 
national bank conducting the same ac-
tivities as provided in § 362.18(c)(3) or 
any state nonmember bank and its fi-
nancial subsidiary subject to the secu-
rities underwriting activities require-
ments in § 362.18(d) that is unable to 
meet such requirements may submit an 
application in compliance with § 303.121 
of this chapter to seek a waiver or 
modification of such requirements 
under the procedure in § 303.122(b) of 
this chapter. The FDIC may impose ad-
ditional prudential safeguards as are 
necessary as a condition of its consent. 

(f) Failure to meet requirements—(1) No-
tification by FDIC. The FDIC will notify 
the insured state nonmember bank in 
writing and identify the areas of non-
compliance, if: 

(i) The FDIC finds that an insured 
state nonmember bank or any of its in-
sured depository institution affiliates 
is not in compliance with the CRA re-
quirement of § 362.18(b) at the time any 
new activity is commenced or control 
of the financial subsidiary is acquired; 

(ii) The FDIC finds that the facts to 
which an insured state nonmember 
bank certified under § 362.18(a) are not 
accurate in whole or in part; or 

(iii) The FDIC finds that the insured 
state nonmember bank or any of its in-
sured depository institution affiliates 
or the financial subsidiary fails to 
meet or continue to comply with the 
requirements of § 362.18(c) and (d), if ap-

plicable, and the FDIC has not granted 
an exception under the procedures set 
forth in § 362.18(e) and in § 303.122(b) of 
this chapter. 

(2) Notification by state nonmember 
bank. An insured state nonmember 
bank that controls or holds an interest 
in a financial subsidiary must prompt-
ly notify the FDIC if the bank becomes 
aware that any depository institution 
affiliate of the bank has ceased to be 
well-capitalized. 

(3) Subsequent action by FDIC. The 
FDIC may take any appropriate action 
or impose any limitations, including 
requiring that the insured state non-
member bank to divest control of any 
such financial subsidiary, on the con-
duct or activities of the insured state 
nonmember bank or any financial sub-
sidiary of the insured state bank that 
fails to: 

(i) Meet the requirements listed in 
§ 362.18(a) and (b) at the time that any 
new section 46 activity is commenced 
or control of a financial subsidiary is 
acquired by an insured state non-
member bank; or 

(ii) Meet and continue to meet the re-
quirements listed in § 362.18(c) and (d), 
as applicable. 

(g) Coordination with section 24 of the 
Federal Deposit Insurance Act—(1) Con-
tinuing authority under section 24. Not-
withstanding § 362.18(a) through (f), an 
insured state bank may retain its in-
terest in any subsidiary: 

(i) That was conducting a financial 
activity with authorization in accord-
ance with section 24 of the Federal De-
posit Insurance Act (12 U.S.C. 1831a) 
and the applicable implementing regu-
lation found in subpart A of this part 
362 before the date on which any such 
activity became for the first time per-
missible for a financial subsidiary of a 
national bank; and 

(ii) Which insured state nonmember 
bank and its subsidiary continue to 
meet the conditions and restrictions of 
the section 24 order or regulation ap-
proving the activity as well as other 
applicable law. 

(2) Continuing authority under section 
24(f) of the Federal Deposit Insurance 
Act. Notwithstanding § 362.18(a) through 
(f), an insured state bank with author-
ity under section 24(f) of the Federal 
Deposit Insurance Act (12 U.S.C. 
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1831a(f)) to hold equity securities may 
continue to establish new subsidiaries 
to engage in that investment activity. 

(3) Relief from conditions. Any state 
nonmember bank that meets the re-
quirements of paragraph (g)(1) of this 
section or that is subject to section 
46(b) of the Federal Deposit Insurance 
Act (12 U.S.C. 1831w(b)) may submit an 
application in compliance with § 303.121 
of this chapter and seek the consent of 
the FDIC under the procedure in 
§ 303.122(b) of this chapter for modifica-
tion of any conditions or restrictions 
the FDIC previously imposed in con-
nection with a section 24 order or regu-
lation approving the activity. 

(4) New financial subsidiaries. Notwith-
standing subpart A of this part 362, an 
insured state bank may not, on or after 
November 12, 1999, acquire control of, 
or acquire an interest in, a financial 
subsidiary that engages in activities as 
principal or commences any new activ-
ity under section 46(a) of the Federal 
Deposit Insurance Act (12 U.S.C. 1831w) 
other than as provided in this section. 

PART 363—ANNUAL INDEPENDENT 
AUDITS AND REPORTING RE-
QUIREMENTS 

Sec. 
363.0 OMB control number. 
363.1 Scope and definitions. 
363.2 Annual reporting requirements. 
363.3 Independent public accountant. 
363.4 Filing and notice requirements. 
363.5 Audit committees. 
APPENDIX A TO PART 363—GUIDELINES AND IN-

TERPRETATIONS 
APPENDIX B TO PART 363—ILLUSTRATIVE MAN-

AGEMENT REPORTS 

AUTHORITY: 12 U.S.C. 1831m. 

SOURCE: 74 FR 35745, July 20, 2009, unless 
otherwise noted. 

§ 363.0 OMB control number. 
The information collection require-

ments in this part have been approved 
by the Office of Management and Budg-
et under OMB control number 3064–0113. 

§ 363.1 Scope and definitions. 
(a) Applicability. This part applies to 

any insured depository institution with 
respect to any fiscal year in which its 
consolidated total assets as of the be-
ginning of such fiscal year are $500 mil-

lion or more. The requirements speci-
fied in this part are in addition to any 
other statutory and regulatory require-
ments otherwise applicable to an in-
sured depository institution. 

(b) Compliance by subsidiaries of hold-
ing companies. (1) For an insured depos-
itory institution that is a subsidiary of 
a holding company, the audited finan-
cial statements requirement of 
§ 363.2(a) may be satisfied: 

(i) For fiscal years ending on or be-
fore June 14, 2010, by audited consoli-
dated financial statements of the top- 
tier or any mid-tier holding company. 

(ii) For fiscal years ending on or after 
June 15, 2010, by audited consolidated 
financial statements of the top-tier or 
any mid-tier holding company provided 
that the consolidated total assets of 
the insured depository institution (or 
the consolidated total assets of all of 
the holding company’s insured deposi-
tory institution subsidiaries, regard-
less of size, if the holding company 
owns or controls more than one insured 
depository institution) comprise 75 per-
cent or more of the consolidated total 
assets of this top-tier or mid-tier hold-
ing company as of the beginning of its 
fiscal year. 

(2) The other requirements of this 
part for an insured depository institu-
tion that is a subsidiary of a holding 
company may be satisfied by the top- 
tier or any mid-tier holding company if 
the insured depository institution 
meets the criterion specified in 
§ 363.1(b)(1) and if: 

(i) The services and functions com-
parable to those required of the insured 
depository institution by this part are 
provided at this top-tier or mid-tier 
holding company level; and 

(ii) The insured depository institu-
tion has as of the beginning of its fiscal 
year: 

(A) Total assets of less than $5 bil-
lion; or 

(B) Total assets of $5 billion or more 
and a composite CAMELS rating of 1 or 
2. 

(3) The appropriate Federal banking 
agency may revoke the exception in 
paragraph (b)(2) of this section for any 
institution with total assets in excess 
of $9 billion for any period of time dur-
ing which the appropriate Federal 
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