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§ 380.6 Limitation on liens on assets of 
covered financial companies that 
are insurance companies or covered 
subsidiaries of insurance compa-
nies. 

(a) In the event that the Corporation 
makes funds available to a covered fi-
nancial company that is an insurance 
company or to any covered subsidiary 
of an insurance company, or enters 
into any other transaction with respect 
to such covered entity under 12 U.S.C. 
5384(d), the Corporation will exercise 
its right to take liens on any or all as-
sets of the covered entities receiving 
such funds to secure repayment of any 
such transactions only when the Cor-
poration, in its sole discretion, deter-
mines that: 

(1) Taking such lien is necessary for 
the orderly liquidation of the entity; 
and 

(2) Taking such lien will not either 
unduly impede or delay the liquidation 
or rehabilitation of such insurance 
company, or the recovery by its policy-
holders. 

(b) This section shall not be con-
strued to restrict or impair the ability 
of the Corporation to take a lien on 
any or all of the assets of any covered 
financial company or covered sub-
sidiary in order to secure financing 
provided by the Corporation or the re-
ceiver in connection with the sale or 
transfer of the covered financial com-
pany or covered subsidiary or any or 
all of the assets of such covered entity. 

[76 FR 41640, July 15, 2011] 

§ 380.7 Recoupment of compensation 
from senior executives and direc-
tors. 

(a) Substantially responsible. The Cor-
poration, as receiver of a covered fi-
nancial company, may file an action to 
recover from any current or former 
senior executive or director substan-
tially responsible for the failed condi-
tion of the covered financial company 
any compensation received during the 
2-year period preceding the date on 
which the Corporation was appointed 
as the receiver of the covered financial 
company, except that, in the case of 
fraud, no time limit shall apply. A sen-
ior executive or director shall be 
deemed to be substantially responsible 
for the failed condition of a covered fi-

nancial company that is placed into re-
ceivership under the orderly liquida-
tion authority of the Dodd-Frank Act 
if he or she: 

(1) Failed to conduct his or her re-
sponsibilities with the degree of skill 
and care an ordinarily prudent person 
in a like position would exercise under 
similar circumstances, and 

(2) As a result, individually or collec-
tively, caused a loss to the covered fi-
nancial company that materially con-
tributed to the failure of the covered 
financial company under the facts and 
circumstances. 

(b) Presumptions. The following pre-
sumptions shall apply for purposes of 
assessing whether a senior executive or 
director is substantially responsible for 
the failed condition of a covered finan-
cial company: 

(1) It shall be presumed that a senior 
executive or director is substantially 
responsible for the failed condition of a 
covered financial company that is 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act under any of the fol-
lowing circumstances: 

(i) The senior executive or director 
served as the chairman of the board of 
directors, chief executive officer, presi-
dent, chief financial officer, or in any 
other similar role regardless of his or 
her title if in this role he or she had re-
sponsibility for the strategic, policy-
making, or company-wide operational 
decisions of the covered financial com-
pany prior to the date that it was 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act; 

(ii) The senior executive or director 
is adjudged liable by a court or tri-
bunal of competent jurisdiction for 
having breached his or her duty of loy-
alty to the covered financial company; 

(iii) The senior executive was re-
moved from the management of the 
covered financial company under 12 
U.S.C. 5386(4); or 

(iv) The director was removed from 
the board of directors of the covered fi-
nancial company under 12 U.S.C. 
5386(5). 

(2) The presumption under paragraph 
(b)(1)(i) of this section may be rebutted 
by evidence that the senior executive 
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or director conducted his or her respon-
sibilities with the degree of skill and 
care an ordinarily prudent person in a 
like position would exercise under 
similar circumstances. The presump-
tions under paragraphs (b)(1)(ii), 
(b)(1)(iii) and (b)(1)(iv) of this section 
may be rebutted by evidence that the 
senior executive or director did not 
cause a loss to the covered financial 
company that materially contributed 
to the failure of the covered financial 
company under the facts and cir-
cumstances. 

(3) The presumptions do not apply to: 
(i) A senior executive hired by the 

covered financial company during the 
two years prior to the Corporation’s 
appointment as receiver to assist in 
preventing further deterioration of the 
financial condition of the covered fi-
nancial company; or 

(ii) A director who joined the board 
of directors of the covered financial 
company during the two years prior to 
the Corporation’s appointment as re-
ceiver under an agreement or resolu-
tion to assist in preventing further de-
terioration of the financial condition 
of the covered financial company. 

(4) Notwithstanding that the pre-
sumption does not apply under para-
graphs (b)(3)(i) and (ii) of this section, 
the Corporation as receiver still may 
pursue recoupment of compensation 
from a senior executive or director in 
paragraphs (b)(3)(i) or (ii) if they are 
substantially responsible for the failed 
condition of the covered financial com-
pany. 

(c) Savings Clause. Nothing in this 
section shall limit or impair any rights 
of the Corporation as receiver under 
other applicable law, including any 
rights under Title II of the Dodd-Frank 
Act to pursue any other claims or 
causes of action it may have against 
senior executives and directors of the 
covered financial company for losses 
they cause to the covered financial 
company in the same or separate ac-
tions. 

[76 FR 41640, July 15, 2011] 

§ 380.8 [Reserved] 

§ 380.9 Treatment of fraudulent and 
preferential transfers. 

(a) Coverage. This section shall apply 
to all receiverships in which the FDIC 
is appointed as receiver under 12 U.S.C. 
5382(a) or 5390(a)(1)(E) of a covered fi-
nancial company or a covered sub-
sidiary, respectively, as defined in 12 
U.S.C. 5381(a)(8) and (9). 

(b) Avoidance standard for transfer of 
property. (1) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of 
property for purposes of 12 U.S.C. 
5390(a)(11)(A), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. 

(2) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of real 
property, other than fixtures, but in-
cluding the interest of a seller or pur-
chaser under a contract for the sale of 
real property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. For pur-
poses of this section, the term fixture 
shall be interpreted in accordance with 
U.S. Federal bankruptcy law. 

(3) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of a 
fixture or property, other than real 
property, for purposes of 12 U.S.C. 
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