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savings association indicating any 
preference, limitation, specification, or 
discrimination based on race, color, re-
ligion, sex, or national origin. 

(e) This regulation shall not apply in 
any case in which the Federal Equal 
Employment Opportunities law is made 
inapplicable by the provisions of sec-
tion 2000e–1 or sections 2000e–2 (e) 
through (j) of title 42, United States 
Code. 

(f) Any violation of the following 
laws or regulations by a State savings 
association shall be deemed to be a vio-
lation of this subpart: 

(1) The Equal Employment Oppor-
tunity Act, as amended, 42 U.S.C. 
2000e–2000h–2, and Equal Employment 
Opportunity Commission (EEOC) regu-
lations at 29 CFR part 1600; 

(2) The Age Discrimination in Em-
ployment Act, 29 U.S.C. 621–633, and 
EEOC and Department of Labor regula-
tions; 

(3) Department of the Treasury regu-
lations at 31 CFR part 12 and Office of 
Federal Contract Compliance Pro-
grams (OFCCP) regulations at 41 CFR 
part 60; 

(4) The Veterans Employment and 
Readjustment Act of 1972, 38 U.S.C. 
2011–2012, and the Vietnam Era Vet-
erans Readjustment Adjustment As-
sistance Act of 1974, 38 U.S.C. 2021–2026; 

(5) The Rehabilitation Act of 1973, 29 
U.S.C. 701 et al.; and 

(6) The Immigration and Nationality 
Act, 8 U.S.C. 1324b, and INS regulations 
at 8 CFR part 274a. 

§ 390.149 Complaints. 
Complaints regarding discrimination 

in lending by a State savings associa-
tion shall be referred to the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, U.S. Department of Hous-
ing and Urban Development, Wash-
ington, DC 20410 for processing under 
the Fair Housing Act, and to the Direc-
tor, Division of Depositor and Con-
sumer Protection, Federal Deposit In-
surance Corporation, 550 17th Street, 
NW., Washington, DC 20249 for proc-
essing under FDIC regulations. Com-
plaints regarding discrimination in em-
ployment by a State savings associa-
tion should be referred to the Equal 
Employment Opportunity Commission, 
Washington, DC 20506 and a copy, for 

information only, sent to the Director, 
Division of Depositor and Consumer 
Protection, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20249. 

§ 390.150 Guidelines relating to non-
discrimination in lending. 

(a) General. Fair housing and equal 
opportunity in home financing is a pol-
icy of the United States established by 
Federal statutes and Presidential or-
ders and proclamations. In furtherance 
of the Federal civil rights laws and the 
economical home financing purposes of 
the statutes administered by the FDIC, 
the FDIC has adopted, in this subpart, 
nondiscrimination regulations that, 
among other things, prohibit arbitrary 
refusals to consider loan applications 
on the basis of the age or location of a 
dwelling, and prohibit discrimination 
based on race, color, religion, sex, 
handicap, familial status (having one 
or more children under the age of 18), 
marital status, age (provided the per-
son has the capacity to contract), or 
national origin in fixing the amount, 
interest rate, duration, application 
procedures, collection or enforcement 
procedures, or other terms or condi-
tions of housing related loans. Such 
discrimination is also prohibited in the 
purchase of loans and securities. This 
section provides supplementary guide-
lines to aid savings associations in de-
veloping and implementing non-
discriminatory lending policies. Each 
State savings association should reex-
amine its underwriting standards at 
least annually in order to ensure equal 
opportunity. 

(b) Loan underwriting standards. The 
basic purpose of the FDIC’s non-
discrimination regulations is to require 
that every applicant be given an equal 
opportunity to obtain a loan. Each 
loan applicant’s creditworthiness 
should be evaluated on an individual 
basis without reference to presumed 
characteristics of a group. The use of 
lending standards which have no eco-
nomic basis and which are discrimina-
tory in effect is a violation of law even 
in the absence of an actual intent to 
discriminate. However, a standard 
which has a discriminatory effect is 
not necessarily improper if its use 
achieves a genuine business need which 
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cannot be achieved by means which are 
not discriminatory in effect or less dis-
criminatory in effect. 

(c) Discriminatory practices— (1) Dis-
crimination on the basis of sex or marital 
status. The Civil Rights Act of 1968 and 
the National Housing Act prohibit dis-
crimination in lending on the basis of 
sex. The Equal Credit Opportunity Act, 
in addition to this prohibition, forbids 
discrimination on the basis of marital 
status. Refusing to lend to, requiring 
higher standards of creditworthiness 
of, or imposing different requirements 
on, members of one sex or individuals 
of one marital status, is discrimination 
based on sex or marital status. Loan 
underwriting decisions must be based 
on an applicant’s credit history and 
present and reasonably foreseeable eco-
nomic prospects, rather than on the 
basis of assumptions regarding com-
parative differences in creditworthi-
ness between married and unmarried 
individuals, or between men and 
women. 

(2) Discrimination on the basis of lan-
guage. Requiring fluency in the English 
language as a prerequisite for obtain-
ing a loan may be a discriminatory 
practice based on national origin. 

(3) Income of husbands and wives. A 
practice of discounting all or part of ei-
ther spouse’s income where spouses 
apply jointly is a violation of section 
527 of the National Housing Act. As 
with other income, when spouses apply 
jointly for a loan, the determination as 
to whether a spouse’s income qualifies 
for credit purposes should depend upon 
a reasonable evaluation of his or her 
past, present, and reasonably foresee-
able economic circumstances. Informa-
tion relating to child-bearing inten-
tions of a couple or an individual may 
not be requested. 

(4) Supplementary income. Lending 
standards which consider as effective 
only the non-overtime income of the 
primary wage-earner may result in dis-
crimination because they do not take 
account of variations in employment 
patterns among individuals and fami-
lies. The FDIC favors loan under-
writing which reasonably evaluates the 
credit worthiness of each applicant 
based on a realistic appraisal of his or 
her own past, present, and foreseeable 
economic circumstances. The deter-

mination as to whether primary in-
come or additional income qualifies as 
effective for credit purposes should de-
pend upon whether such income may 
reasonably be expected to continue 
through the early period of the mort-
gage risk. Automatically discounting 
other income from bonuses, overtime, 
or part-time employment, will cause 
some applicants to be denied financing 
without a realistic analysis of their 
credit worthiness. Since statistics 
show that minority group members and 
low- and moderate-income families 
rely more often on such supplemental 
income, the practice may be racially 
discriminatory in effect, as well as ar-
tificially restrictive of opportunities 
for home financing. 

(5) Applicant’s prior history. Loan deci-
sions should be based upon a realistic 
evaluation of all pertinent factors re-
specting an individual’s creditworthi-
ness, without giving undue weight to 
any one factor. The State savings asso-
ciation should, among other things, 
take into consideration that: 

(i) In some instances, past credit dif-
ficulties may have resulted from dis-
criminatory practices; 

(ii) A policy favoring applicants who 
previously owned homes may perpet-
uate prior discrimination; 

(iii) A current, stable earnings record 
may be the most reliable indicator of 
credit-worthiness, and entitled to more 
weight than factors such as edu-
cational level attained; 

(iv) Job or residential changes may 
indicate upward mobility; and 

(v) Preferring applicants who have 
done business with the lender can per-
petuate previous discriminatory poli-
cies. 

(6) Income level or racial composition of 
area. Refusing to lend or lending on 
less favorable terms in particular areas 
because of their racial composition is 
unlawful. Refusing to lend, or offering 
less favorable terms (such as interest 
rate, downpayment, or maturity) to ap-
plicants because of the income level in 
an area can discriminate against mi-
nority group persons. 

(7) Age and location factors. Sections 
390.142–390.144 prohibit loan denials 
based upon the age or location of a 
dwelling. These restrictions are in-
tended to prohibit use of unfounded or 

VerDate Mar<15>2010 08:41 Feb 21, 2013 Jkt 229039 PO 00000 Frm 00834 Fmt 8010 Sfmt 8010 Y:\SGML\229039.XXX 229039er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



825 

Federal Deposit Insurance Corporation § 390.160 

unsubstantiated assumptions regarding 
the effect upon loan risk of the age of 
a dwelling or the physical or economic 
characteristics of an area. Loan deci-
sions should be based on the present 
market value of the property offered as 
security (including consideration of 
specific improvements to be made by 
the borrower) and the likelihood that 
the property will retain an adequate 
value over the term of the loan. Spe-
cific factors which may negatively af-
fect its short-range future value (up to 
3–5 years) should be clearly docu-
mented. Factors which in some cases 
may cause the market value of a prop-
erty to decline are recent zoning 
changes or a significant number of 
abandoned homes in the immediate vi-
cinity of the property. However, not all 
zoning changes will cause a decline in 
property values, and proximity to 
abandoned buildings may not affect the 
market value of a property because of 
rehabilitation programs or affirmative 
lending programs, or because the cause 
of abandonment is unrelated to high 
risk. Proper underwriting consider-
ations include the condition and utility 
of the improvements, and various phys-
ical factors such as street conditions, 
amenities such as parks and recreation 
areas, availability of public utilities 
and municipal services, and exposure 
to flooding and land faults. However, 
arbitrary decisions based on age or lo-
cation are prohibited, since many 
older, soundly constructed homes pro-
vide housing opportunities which may 
be precluded by an arbitrary lending 
policy. 

(8) Fair Housing Act (title VIII, Civil 
Rights Act of 1968, as amended). State 
savings associations, must comply with 
all regulations promulgated by the De-
partment of Housing and Urban Devel-
opment to implement the Fair Housing 
Act, found at 24 CFR part 100 et seq., ex-
cept that they shall use the Equal 
Housing Lender logo and poster pre-
scribed by FDIC regulations at 
§§ 390.145 and 390.146 rather than the 
Equal Housing Opportunity logo and 
poster required by 24 CFR parts 109 and 
110. 

(d) Marketing practices. State savings 
associations should review their adver-
tising and marketing practices to en-
sure that their services are available 

without discrimination to the commu-
nity they serve. Discrimination in 
lending is not limited to loan decisions 
and underwriting standards; a State 
savings association does not meet its 
obligations to the community or im-
plement its equal lending responsi-
bility if its marketing practices and 
business relationships with developers 
and real estate brokers improperly re-
strict its clientele to segments of the 
community. A review of marketing 
practices could begin with an examina-
tion of an association’s loan portfolio 
and applications to ascertain whether, 
in view of the demographic character-
istics and credit demands of the com-
munity in which the institution is lo-
cated, it is adequately serving the com-
munity on a nondiscriminatory basis. 
The FDIC will systematically review 
marketing practices where evidence of 
discrimination in lending is discovered. 

Subpart H—Disclosure and Report-
ing of CRA-Related Agree-
ments 

§ 390.160 Purpose and scope of this 
subpart. 

(a) General. This subpart implements 
section 711 of the Gramm-Leach-Bliley 
Act (12 U.S.C. 1831y). That section re-
quires any nongovernmental entity or 
person (NGEP), insured depository in-
stitution, or affiliate of an insured de-
pository institution that enters into a 
covered agreement to— 

(1) Make the covered agreement 
available to the public and the appro-
priate Federal banking agency; and 

(2) File an annual report with the ap-
propriate Federal banking agency con-
cerning the covered agreement. 

(b) Scope of this subpart. The provi-
sions of this subpart apply to— 

(1) State savings associations, as de-
fined in section 3(b) of the Federal De-
posit Insurance Act (FDIA), (12 U.S.C. 
1813(b)) and their subsidiaries; 

(2) [Reserved] 
(3) Affiliates of State savings associa-

tions and savings and loan holding 
companies, other than bank holding 
companies, banks, and subsidiaries of 
bank holding companies and banks; 
and 

(4) NGEPs that enter into covered 
agreements with any company listed in 
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