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used in connection with offers and
sales of securities by State savings as-
sociations shall be subject to §390.419.

(c) Offers and sales of securities of a
State savings association or its affili-
ates in any office of the State savings
association must use a one-page, unam-
biguous, certification in substantially
the following form:

FORM OF CERTIFICATION

I ACKNOWLEDGE THAT THIS SECURITY
IS NOT A DEPOSIT OR ACCOUNT AND IS
NOT FEDERALLY INSURED, AND IS NOT
GUARANTEED BY [insert name of State sav-
ings association] OR BY THE FEDERAL GOV-
ERNMENT.

If anyone asserts that this security is fed-
erally insured or guaranteed, or is as safe as
an insured deposit, I should call the FDIC’s
appropriate regional director [insert name
and telephone number with area code of the ap-
propriate regional director, as defined in section
303.2 of this chapter].

I further certify that, before purchasing
the [description of security being offered] of
[name of issuer, name of State savings associa-
tion and affiliation to issuer (if different)], I re-
ceived an offering circular.

The offering circular that I received con-
tains disclosure concerning the nature of the
security being offered and describes the risks
involved in the investment, including:

[List briefly the principal risks involved and
cross reference certain specified pages of the of-
fering circular where a more complete descrip-
tion of the risks is made.]

Signature:

Date:

(d) For purposes of this section, an
“office” of a State savings association
means any premises used by the State
savings association that are identified
to the public through advertising or
signage using the State savings asso-
ciation’s name, trade name, or logo.

§390.341 Inclusion of subordinated
debt securities and mandatorily re-
deemable preferred stock as supple-
mentary capital.

(a) Scope. A State savings association
must comply with this section in order
to include subordinated debt securities
or mandatorily redeemable preferred
stock (‘‘covered securities’’) in supple-
mentary capital (tier 2 capital) under
subpart Z. If a State savings associa-
tion does not include covered securities
in supplementary capital, it is not re-
quired to comply with this section.

§390.341

(b) Application and notice procedures.
(1) A State savings association must
file an application or notice under
§§390.103 through 390.110 seeking FDIC
approval of, or non-objection to, the in-
clusion of covered securities in supple-
mentary capital. The State savings as-
sociation may file its application or
notice before or after it issues covered
securities, but may not include covered
securities in supplementary capital
until the FDIC approves the applica-
tion or does not object to the notice.

(2) A State savings association must
also comply with the securities offer-
ing rules at subpart W by filing an of-
fering circular for a proposed issuance
of covered securities, unless the offer-
ing qualifies for an exemption under
that subpart.

(c) Securities requirements. To be in-
cluded in supplementary capital, cov-
ered securities must meet the fol-
lowing requirements:

(1) Form. (i) Each certificate evidenc-
ing a covered security must:

(A) Bear the following legend on its
face, in bold type: ‘“This security is not
a savings account or deposit and it is
not insured by the United States or any
agency or fund of the United States;”

(B) State that the security is subor-
dinated on liquidation, as to principal,
interest, and premium, to all claims
against the State savings association
that have the same priority as savings
accounts or a higher priority;

(C) State that the security is not se-
cured by the State savings associa-
tion’s assets or the assets of any affil-
iate of the State savings association.
For purposes of this subpart, the term
affiliate means any person or company
which controls, is controlled by, or is
under common control with such State
savings association.

(D) State that the security is not eli-
gible collateral for a loan by the State
savings association;

(E) State the prohibition on the pay-
ment of dividends or interest at 12
U.S.C. 1828(b) and, in the case of subor-
dinated debt securities, state the prohi-
bition on the payment of principal and
interest at 12 U.S.C. 1831o(h);

(F) For subordinated debt securities,
state or refer to a document stating
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the terms under which the State sav-
ings association may prepay the obli-
gation; and

(G) State or refer to a document stat-
ing that the State savings association
must obtain FDIC approval before the
voluntarily prepayment of principal on
subordinated debt securities, the accel-
eration of payment of principal on sub-
ordinated debt securities, or the volun-
tarily redemption of mandatorily re-
deemable preferred stock (other than
scheduled redemptions), if the State
savings association is undercapitalized,
significantly undercapitalized, or criti-
cally undercapitalized as described in
§390.453(4)(b), fails to meet the regu-
latory capital requirements at subpart
Z, or would fail to meet any of these
standards following the payment.

(ii) A State savings association must
include such additional statements as
the FDIC may prescribe for certifi-
cates, purchase agreements, inden-
tures, and other related documents.

(2) Maturity requirements. Covered se-
curities must have an original weight-
ed average maturity or original
weighted average period to required re-
demption of at least five years.

(3) Mandatory prepayment. Subordi-
nated debt securities and related docu-
ments may not provide events of de-
fault or contain other provisions that
could result in a mandatory prepay-
ment of principal, other than events of
default that:

(i) Arise from the State savings asso-
ciation’s failure to make timely pay-
ment of interest or principal;

(ii) Arise from its failure to comply
with reasonable financial, operating,
and maintenance covenants of a type
that are customarily included in inden-
tures for publicly offered debt securi-
ties; or

(iii) Relate to bankruptcy, insol-
vency, receivership, or similar events.

(4) Indenture. (i) Except as provided
in paragraph (c)(4)(ii) of this section, a
State savings association must use an
indenture for subordinated debt securi-
ties. If the aggregate amount of subor-
dinated debt securities publicly offered
(excluding sales in a non-public offer-
ing as defined in §390.413 and sold in
any consecutive 12-month or 36-month
period exceeds $5,000,000 or $10,000,000
respectively (or such lesser amount
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that the Securities and Exchange Com-
mission shall establish by rule or regu-
lation under 15 U.S.C. 77ddd), the in-
denture must provide for the appoint-
ment of a trustee other than the State
savings association or an affiliate of
the State savings association (as de-
fined at §390.283) and for collective en-
forcement of the security holders’
rights and remedies.

(ii) A State savings association is not
required to use an indenture if the sub-
ordinated debt securities are sold only
to accredited investors, as that term is
defined in 15 U.S.C. 77d(6). A State sav-
ings association must have an inden-
ture that meets the requirements of
paragraph (c)(4)(i) of this section in
place before any debt securities for
which an exemption from the indenture
requirement is claimed, are transferred
to any non-accredited investor. If a
State savings association relies on this
exemption from the indenture require-
ment, it must place a legend on the
debt securities indicating that an in-
denture must be in place before the
debt securities are transferred to any
non-accredited investor.

(d) FDIC review. (1) The FDIC will re-
view notices and applications under
§§390.126 through 390.135.

(2) In reviewing notices and applica-
tions under this section, the FDIC will
consider whether:

(i) The issuance of the covered secu-
rities is authorized under applicable
laws and regulations and is consistent
with the State savings association’s
charter and bylaws.

(ii) The State savings association is
at least adequately capitalized under
§390.453(4)(b) and meets the regulatory
capital requirements at subpart Z.

(iii) The State savings association is
or will be able to service the covered
securities.

(iv) The covered securities are con-
sistent with the requirements of this
section.

(v) The covered securities and related
transactions sufficiently transfer risk
from the Deposit Insurance Fund.

(vi) The FDIC has no objection to the
issuance based on the State savings as-
sociation’s overall policies, condition,
and operations.

(3) The FDIC approval or non-objec-
tion is conditioned upon no material
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changes to the information disclosed in
the application or notice submitted to
the FDIC. The FDIC may impose such
additional requirements or conditions
as it may deem necessary to protect
purchasers, the State savings associa-
tion, or the Deposit Insurance Fund.

(e) Amendments. If a State savings as-
sociation amends the covered securi-
ties or related documents following the
completion of the FDIC’s review, it
must obtain the FDIC’s approval or
non-objection under this section before
it may include the amended securities
in supplementary capital.

(f) Sale of covered securities. The State
savings association must complete the
sale of covered securities within one
year after the FDIC’s approval or non-
objection under this section. A State
savings association may request an ex-
tension of the offering period by filing
a written request with the FDIC. The
State savings association must dem-
onstrate good cause for the extension
and file the request at least 30 days be-
fore the expiration of the offering pe-
riod or any extension of the offering
period.

(g) Reports. A State savings associa-
tion must file the following informa-
tion with the FDIC within 30 days after
the State savings association com-
pletes the sale of covered securities in-
cludable as supplementary capital. If
the State savings association filed its
application or notice following the
completion of the sale, it must submit
this information with its application or
notice:

(1) A written report indicating the
number of purchasers, the total dollar
amount of securities sold, the net pro-
ceeds received by the State savings as-
sociation from the issuance, and the
amount of covered securities, net of all
expenses, to be included as supple-
mentary capital;

(2) Three copies of an executed form
of the securities and a copy of any re-
lated documents governing the
issuance or administration of the secu-
rities; and

(3) A certification by the appropriate
executive officer indicating that the
State savings association complied
with all applicable laws and regula-
tions in connection with the offering,
issuance, and sale of the securities.

§390.344

§390.342 Capital distributions by State
savings associations.

Sections 390.342 through 390.348 apply
to all capital distributions by a State
savings association (‘‘you’’).

§390.343 What is a capital distribu-
tion?

A capital distribution is:

(a) A distribution of cash or other
property to your owners made on ac-
count of their ownership, but excludes:

(1) Any dividend consisting only of
your shares or rights to purchase your
shares; or

(2) If you are a mutual State savings
association, any payment that you are
required to make under the terms of a
deposit instrument and any other
amount paid on deposits that the FDIC
determines is not a distribution for the
purposes of this section;

(b) Your payment to repurchase, re-
deem, retire or otherwise acquire any
of your shares or other ownership in-
terests, any payment to repurchase, re-
deem, retire, or otherwise acquire debt
instruments included in your total cap-
ital under subpart Z, and any extension
of credit to finance an affiliate’s acqui-
sition of your shares or interests;

(¢) Any direct or indirect payment of
cash or other property to owners or af-
filiates made in connection with a cor-
porate restructuring. This includes
your payment of cash or property to
shareholders of another savings asso-
ciation or to shareholders of its hold-
ing company to acquire ownership in
that savings association, other than by
a distribution of shares;

(d) Any other distribution charged
against your capital accounts if you
would not be well capitalized, as set
forth in §390.453(b)(1), following the dis-
tribution; and

(e) Any transaction that the FDIC
determines, by order or regulation, to
be in substance a distribution of cap-
ital.

§390.344 Definitions applicable to cap-
ital distributions.

The following definitions apply to
sections 390.342 through 390.348:

Affiliate means an affiliate, as defined
in regulations governing transactions
with affiliates as issued by the Board of
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