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did not submit a restructuring applica-
tion? A qualified lender may, in the ab-
sence of an application for restruc-
turing from a borrower, propose re-
structuring to an individual borrower. 

§ 617.7415 How does a qualified lender 
decide to restructure a loan? 

(a) What criteria does a qualified lender 
use to evaluate an application for restruc-
turing? The qualified lender should con-
sider the following: 

(1) Whether the cost to the lender of 
restructuring the loan is equal to or 
less than the cost of foreclosure, con-
sidering all relevant criteria. These 
criteria include: 

(i) The present value of interest and 
principal foregone by the lender in car-
rying out the application for restruc-
turing; 

(ii) Reasonable and necessary admin-
istrative expenses involved in working 
with the borrower to finalize and im-
plement the application for restruc-
turing; 

(iii) Whether the borrower’s applica-
tion for restructuring included a pre-
liminary restructuring plan and cash 
flow analysis, taking into account in-
come from all sources to be applied to 
the debt and all assets to be pledged, 
that show a reasonable probability 
that orderly debt retirement will occur 
as a result of the proposed restruc-
turing; and 

(iv) Whether the borrower has fur-
nished, or is willing to furnish, com-
plete and current financial statements 
in a form acceptable to the qualified 
lender. 

(2) Whether the borrower is applying 
all income over and above necessary 
and reasonable living and operating ex-
penses to the payment of primary obli-
gations; 

(3) Whether the borrower has the fi-
nancial capacity and the management 
skills to protect the collateral from di-
version, dissipation, or deterioration; 

(4) Whether the borrower is capable 
of working out existing financial dif-
ficulties, taking into consideration any 
prior restructuring of the loan, rees-
tablishing a viable operation, and re-
paying the loan on a rescheduled basis; 
and 

(5) In the case of a distressed loan 
that is not delinquent, whether re-

structuring consistent with sound lend-
ing practices may be taken to reason-
ably ensure that the loan will not have 
to be placed into non-interest-earning 
status in the future. 

(b) What should be included in deter-
mining the cost of foreclosure? (1) The 
difference between the outstanding bal-
ance due, as provided by the loan docu-
ments, and the liquidation value of the 
loan, taking into consideration the 
borrower’s repayment capacity and the 
liquidation value of the collateral used 
to secure the loan; 

(2) The estimated cost of maintaining 
a loan classified as a high-risk asset; 

(3) The estimated cost of administra-
tive and legal actions necessary to 
foreclose a loan and dispose of property 
acquired as the result of the fore-
closure, including attorneys’ fees and 
court costs; 

(4) The estimated cost of value 
changes in collateral used to secure a 
loan during the period beginning on the 
date of the initiation of an action to 
foreclose or liquidate the loan and end-
ing on the date of the disposition of the 
collateral; and 

(5) All other costs incurred as the re-
sult of the foreclosure or liquidation of 
a loan. 

(c) What should the qualified lender do 
if the borrower and the qualified lender 
cannot agree on the financial projections 
used in the application for restructuring? 
If the borrower and lender are not able 
to agree on supportable or realistic fi-
nancial projections, the lender may use 
benchmarks to determine the oper-
ational input costs and chattel secu-
rity values. These benchmarks may in-
clude, but are not limited to, the bor-
rower’s 5-year production average; 
averages in the county where the farm-
ing operation is located, based on data 
from United States Department of Ag-
riculture, local colleges or universities, 
or other recognized authority; and 
other such reasonable sources. 

(d) How does the qualified lender decide 
whether to restructure or foreclose? If a 
qualified lender determines the poten-
tial cost to the lender of restructuring 
the loan as proposed in the application 
for restructuring is less than or equal 
to the potential cost of foreclosure, the 
qualified lender must restructure the 
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loan. If two or more restructuring al-
ternatives are available, the qualified 
lender must restructure the loan using 
the alternative that results in the least 
cost to the lender. 

(e) What documentation should the 
qualified lender retain? In the event that 
an application for restructuring is de-
nied, a qualified lender must maintain 
sufficient documentation to dem-
onstrate compliance with paragraphs 
(a), (b), and (c) of this section, as appli-
cable. 

§ 617.7420 How will a decision on an 
application for restructuring be 
issued? 

(a) When must a qualified lender make 
a decision on an application for restruc-
turing? Each qualified lender must pro-
vide a written decision on an applica-
tion for restructuring and provide this 
decision to the borrower within 15 days 
from the conclusion of the negotiations 
used to develop the application for re-
structuring. 

(b) How does a qualified lender notify 
the borrower of the decision? On reaching 
a decision on an application for re-
structuring, the qualified lender must 
provide written notice in any manner 
that requires a primary obligor to ac-
knowledge receipt of the lender’s deci-
sion. In the case of a loan involving one 
or more primary obligors, the original 
notice may be provided to the primary 
obligor identified to receive such no-
tice, with copies provided by regular 
mail to the other obligors. 

(c) What notice is required if the re-
structuring request is denied? When an 
application for restructuring is denied, 
the notice must include: 

(1) The specific reason(s) for the de-
nial and any critical assumptions and 
relevant information on which the spe-
cific reasons are based, except that any 
confidential information shall not be 
disclosed; 

(2) A statement that the borrower 
may request a review of the denial; 

(3) A statement that any request for 
review must be made in writing within 
7 days after receiving such notice. 

(4) A brief explanation of the process 
for seeking review of the denial, in-
cluding the appraisal review process 
and the right to appear before the CRC, 
pursuant to § 617.7310 of this part, ac-

companied by counsel or any other rep-
resentative, if the borrower chooses. 

§ 617.7425 What type of notice should 
be given to a borrower before fore-
closure? 

The qualified lender must send the 
45-day notice, as described in 
§ 617.7410(a)(2), no later than 45 days be-
fore any qualified lender begins fore-
closure proceedings. The notice in-
forms the borrower in writing that the 
loan may be suitable for restructuring 
and that the qualified lender will re-
view any suitable loan for possible re-
structuring. The 45-day notice must in-
clude a copy of the policy and the ma-
terials described in § 617.7410(b). The no-
tice must also state that if the loan is 
restructured, the borrower must per-
form under this restructure agreement. 
If the borrower does not perform, the 
qualified lender may initiate fore-
closure. 

(a) Does the notice have to inform the 
borrower that foreclosure is possible? The 
notice must inform the borrower that 
the alternative to restructuring may 
be foreclosure. If the notice does not 
inform the borrower of potential fore-
closure, then the qualified lender must 
send a second notice at least 45 days 
before foreclosure is initiated. 

(b) How are borrowers who are debtors 
in a bankruptcy proceeding notified? A 
qualified lender must restate the lan-
guage from the automatic stay provi-
sion to emphasize that the notice is 
not intended to be an attempt to col-
lect, assess, or recover a claim. The 
qualified lender should send the notice 
to the borrower and, if retained, the 
borrower’s counsel. 

(c) May a qualified lender foreclose on 
a loan when there is a restructuring ap-
plication on file? No qualified lender 
may foreclose or continue any fore-
closure proceeding with respect to a 
distressed loan before the lender has 
completed consideration of any pend-
ing application for restructuring and 
CRC consideration, if applicable. This 
section does not prevent a lender from 
taking any action necessary to avoid 
the dissipation of assets or the diver-
sion, dissipation, or deterioration of 
collateral if the lender has reasonable 
grounds to believe that such diversion, 

VerDate Mar<15>2010 13:53 Feb 20, 2013 Jkt 229041 PO 00000 Frm 00239 Fmt 8010 Sfmt 8010 Q:\12\12V7.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2013-03-12T12:46:22-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




