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equal opportunity to participate in the 
incentive program regardless of wheth-
er they vote for or against the conver-
sion. The credit union should also de-
sign its incentives so that they are 
available equally to all members who 
vote, regardless of whether they vote 
by mail or in person at the special 
meeting. 

(e) Solicitation of votes. Some credit 
unions may wish to contact members 
who have not voted and encourage 
them to vote on the conversion pro-
posal. NCUA believes, however, that 
using credit union employees to solicit 
votes is problematic. Employees di-
rected to solicit votes could easily ne-
glect everyday duties critical to the 
credit union’s safe and sound oper-
ation. Also, employees may very well 
feel pressured to solicit votes for the 
conversion, regardless of whether or 
not they support the conversion. Ac-
cordingly, NCUA strongly encourages 
converting credit unions to use an 
independent third party to solicit votes 
rather than diverting credit union em-
ployees from their usual duties. 

[71 FR 77167, Dec 22, 2006. Redesignated at 75 
FR 81386, Dec. 28, 2010. Amended at 75 FR 
81387, Dec. 28, 2010] 

Subpart B [Reserved] 

Subpart C—Merger of Insured 
Credit Unions Into Banks 

SOURCE: 75 FR 81387, Dec. 28, 2010, unless 
otherwise noted. 

§ 708a.301 Definitions. 
As used in this part: 
Bank has the same meaning as in sec-

tion 3(a) of the Federal Deposit Insur-
ance Act, 12 U.S.C. 1813(a). 

Clear and conspicuous means text in 
bold type in a font size at least one size 
larger than any other text used in the 
document (exclusive of headings), but 
in no event smaller than 12 point. 

Conducted by an independent entity 
means: 

(1) The independent entity will re-
ceive the ballots directly from voting 
members. 

(2) After the conclusion of the special 
meeting that ends the ballot period, 
the independent entity will open all 

the ballots in its possession and tab-
ulate the results. The entity must not 
open or tabulate any ballots before the 
conclusion of the special meeting. 

(3) The independent entity will cer-
tify the final vote tally in writing to 
the credit union and provide a copy to 
the NCUA Regional Director. The cer-
tification will include, at a minimum, 
the number of members who voted, the 
number of affirmative votes, and the 
number of negative votes. During the 
course of the voting period the inde-
pendent entity may provide the credit 
union with the names of members who 
have not yet voted, but may not pro-
vide any voting results to the credit 
union prior to certifying the final vote 
tally. 

Credit union has the same meaning as 
insured credit union in section 101 of 
the Federal Credit Union Act. 

Distribution formula is the formula 
the bank will use to determine each 
member’s portion of that payment to 
be received upon completion of the 
merger. 

Federal banking agencies have the 
same meaning as in section 3 of the 
Federal Deposit Insurance Act. 

Merger means any transaction in 
which a credit union transfers all, or 
substantially all, of its assets to a 
bank. The term merger includes any 
purported conversion of a credit union 
to a bank if the purported conversion is 
conducted pursuant to an agreement 
between a preexisting bank and the 
credit union that provides— 

(1) The credit union will not conduct 
business as a stand-alone bank, and 

(2) The purported conversion will be 
followed by the transfer of all, or sub-
stantially all, of the credit union’s as-
sets to the preexisting bank. 

Merger value or merger valuation is the 
amount that a stock bank would pay in 
an arm’s-length transaction to pur-
chase the credit union’s assets and as-
sume its liabilities and shares (depos-
its). 

Qualified appraisal entity means enti-
ty that has significant experience in 
the valuation of depository institu-
tions and that has no past financial re-
lationship with the merging credit 
union; the continuing bank, the con-
tinuing bank’s owners, affiliates, or 
holding companies; or any law firm 
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representing the credit union or the 
bank in connection with the merger. 

Regional director means the director 
of the NCUA regional office for the re-
gion where a natural person credit 
union’s main office is located. For cor-
porate credit unions, regional director 
means the director of NCUA’s Office of 
Corporate Credit Unions. 

Secret ballot means no credit union 
employee or official can determine how 
a particular member voted. Credit 
union employees and officials are pro-
hibited from assisting members in 
completing ballots or handling com-
pleted ballots. 

Senior management official means a 
chief executive officer, an assistant 
chief executive officer, a chief financial 
officer, and any other senior executive 
officer as defined by the appropriate 
Federal banking agencies pursuant to 
section 32(f) of the Federal Deposit In-
surance Act. 

§ 708a.302 Authority to merge. 
A credit union, with the approval of 

its members, may merge into a bank 
only with the prior approval of NCUA, 
the Federal Deposit Insurance Corpora-
tion, and the regulator of the bank. If 
the credit union is State chartered, it 
also needs the prior approval of its 
State regulator. 

§ 708a.303 Board of directors’ approval 
and members’ opportunity to com-
ment. 

(a) Merger valuation. Before selecting 
a bank merger partner and voting on a 
proposal to merge, a credit union’s 
board of directors must determine, as 
part of its due diligence, the merger 
value of the credit union. In making its 
determination of the merger value of 
the credit union, the credit union must 
either: 

(1) Conduct a well-publicized merger 
auction and obtain purchase 
quotations from at least three banks, 
two or more of which must be stock 
banks; or 

(2) Retain a qualified appraisal entity 
to analyze and estimate the merger 
value of the credit union. 

(b) Advance notice. A credit union 
that does not conduct a public auction 
as described in paragraph (a)(1) of this 
section must comply with the fol-

lowing notice requirements before vot-
ing on a proposal to merge. 

(1) No later than 30 days before a 
board of directors votes on a proposal 
to merge, it must publish a notice in a 
general circulation newspaper, or in 
multiple newspapers if necessary, serv-
ing all areas where the credit union has 
an office, branch, or service center. It 
must also post the notice in a clear and 
conspicuous fashion in the lobby of the 
credit union’s home office and branch 
offices and on the credit union’s Web 
site, if it has one. If the notice is not 
on the home page of the Web site, the 
home page must have a clear and con-
spicuous link, visible on a standard 
monitor without scrolling, to the no-
tice. 

(2) The public notice must include 
the following: 

(i) The name and address of the cred-
it union; 

(ii) The name and type of institution 
into which the credit union’s board is 
considering a proposal to merge; 

(iii) A brief statement of why the 
board is considering the merger and 
the major positive and negative effects 
of the proposed merger; 

(iv) A statement that directs mem-
bers to submit any comments on the 
proposal to the credit union’s board of 
directors by regular mail, electronic 
mail, or facsimile; 

(v) The date on which the board plans 
to vote on the proposal and the date by 
which members must submit their 
comments for consideration; which 
submission date may not be more than 
5 days before the board vote; 

(vi) The street address, electronic 
mail address, and facsimile number of 
the credit union where members may 
submit comments; and 

(vii) A statement that, in the event 
the board approves the proposal to 
merge, the proposal will be submitted 
to the membership of the credit union 
for a vote following a notice period 
that is no shorter than 90 days. 

(3) The board of directors must ap-
prove publication of the notice. 

(c) Member comments. A credit union 
must collect and review any member 
comments about the merger received 
during the merger process. The credit 
union must retain the comments until 
the merger is consummated. 
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