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§ 1080.14 Confidential treatment of de-
mand material and non-public na-
ture of investigations. 

(a) Documentary materials, written 
reports, answers to questions, tangible 
things or transcripts of oral testimony 
the Bureau receives in any form or for-
mat pursuant to a civil investigative 
demand are subject to the require-
ments and procedures relating to the 
disclosure of records and information 
set forth in part 1070 of this title. 

(b) Bureau investigations generally 
are non-public. Bureau investigators 
may disclose the existence of an inves-
tigation to potential witnesses or third 
parties to the extent necessary to ad-
vance the investigation. 

PART 1081—RULES OF PRACTICE 
FOR ADJUDICATION PROCEEDINGS 

Subpart A—General Rules 

Sec. 
1081.100 Scope of the rules of practice. 
1081.101 Expedition and fairness of pro-

ceedings. 
1081.102 Rules of construction. 
1081.103 Definitions. 
1081.104 Authority of the hearing officer. 
1081.105 Assignment, substitution, perform-

ance, disqualification of hearing officer. 
1081.106 Deadlines. 
1081.107 Appearance and practice in adju-

dication proceedings. 
1081.108 Good faith certification. 
1081.109 Conflict of interest. 
1081.110 Ex parte communication. 
1081.111 Filing of papers. 
1081.112 Formal requirements as to papers 

filed. 
1081.113 Service of papers. 
1081.114 Construction of time limits. 
1081.115 Change of time limits. 
1081.116 Witness fees and expenses. 
1081.117 Bureau’s right to conduct examina-

tion, collect information. 
1081.118 Collateral attacks on adjudication 

proceedings. 
1081.119 Confidential information; protec-

tive orders. 
1081.120 Settlement. 
1081.121 Cooperation with other agencies. 

Subpart B—Initiation of Proceedings and 
Prehearing Rules 

1081.200 Commencement of proceeding and 
contents of notice of charges. 

1081.201 Answer and disclosure statement 
and notification of financial interest. 

1081.202 Amended pleadings. 
1081.203 Scheduling conference. 

1081.204 Consolidation and severance of ac-
tions. 

1081.205 Non-dispositive motions. 
1081.206 Availability of documents for in-

spection and copying. 
1081.207 Production of witness statements. 
1081.208 Subpoenas. 
1081.209 Deposition of witness unavailable 

for hearing. 
1081.210 Expert discovery. 
1081.211 Interlocutory review. 
1081.212 Dispositive motions. 
1081.213 Partial summary disposition. 
1081.214 Prehearing conferences. 
1081.215 Prehearing submissions. 
1081.216 Amicus participation. 

Subpart C—Hearings 

1081.300 Public hearings. 
1081.301 Failure to appear. 
1081.302 Conduct of hearings. 
1081.303 Evidence. 
1081.304 Record of the hearing. 
1081.305 Post-hearing filings. 
1081.306 Record in proceedings before hear-

ing officer; retention of documents; cop-
ies. 

Subpart D—Decision and Appeals 

1081.400 Recommended decision of the hear-
ing officer. 

1081.401 Transmission of documents to Di-
rector; record index; certification. 

1081.402 Notice of appeal; review by the Di-
rector. 

1081.403 Briefs filed with the Director. 
1081.404 Oral argument before the Director. 
1081.405 Decision of the Director. 
1081.406 Reconsideration. 
1081.407 Effective date; stays pending judi-

cial review. 

AUTHORITY: Pub. L. 111–203, Title X. 

SOURCE: 77 FR 39083, June 29, 2012, unless 
otherwise noted. 

Subpart A—General Rules 

§ 1081.100 Scope of the rules of prac-
tice. 

This part prescribes rules of practice 
and procedure applicable to adjudica-
tion proceedings authorized by section 
1053 of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act of 
2010 (Dodd-Frank Act) to ensure or en-
force compliance with the provisions of 
Title X of the Dodd-Frank Act, rules 
prescribed by the Bureau under Title X 
of the Dodd-Frank Act, and any other 
Federal law or regulation that the Bu-
reau is authorized to enforce. These 
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rules of practice do not govern the con-
duct of Bureau investigations, inves-
tigational hearings or other pro-
ceedings that do not arise from pro-
ceedings after a notice of charges. 

§ 1081.101 Expedition and fairness of 
proceedings. 

To the extent practicable, consistent 
with requirements of law, the Bureau’s 
policy is to conduct such adjudication 
proceedings fairly and expeditiously. In 
the conduct of such proceedings, the 
hearing officer and counsel for all par-
ties shall make every effort at each 
stage of a proceeding to avoid delay. 
With the consent of the parties, the Di-
rector, at any time, or the hearing offi-
cer at any time prior to the filing of 
his or her recommended decision, may 
shorten any time limit prescribed by 
this part. 

§ 1081.102 Rules of construction. 

For the purposes of this part: 
(a) Any term in the singular includes 

the plural, and the plural includes the 
singular, if such use would be appro-
priate; 

(b) Any use of a masculine, feminine, 
or neutral gender encompasses all 
three, if such use would be appropriate; 

(c) Unless context requires otherwise, 
a party’s counsel of record, if any, 
may, on behalf of that party, take any 
action required to be taken by the 
party; and 

(d) To the extent this part uses terms 
defined by section 1002 of the Dodd- 
Frank Act, such terms shall have the 
same meaning as set forth therein, un-
less defined differently by § 1081.103. 

§ 1081.103 Definitions. 

For the purposes of this part, unless 
explicitly stated to the contrary: 

Dodd-Frank Act means the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act of 2010, Public 
Law 111–203 (July 21, 2010). 

Adjudication proceeding means a pro-
ceeding conducted pursuant to section 
1053 of the Dodd-Frank Act and in-
tended to lead to the formulation of a 
final order other than a temporary 
order to cease and desist issued pursu-
ant to section 1053(c) of the Dodd- 
Frank Act. 

Bureau means the Bureau of Con-
sumer Financial Protection. 

Chief hearing officer means the hear-
ing officer charged with assigning hear-
ing officers to specific proceedings, in 
the event there is more than one hear-
ing officer available to the Bureau. 

Counsel means any person rep-
resenting a party pursuant to § 1081.107. 

Decisional employee means any em-
ployee of the Bureau who has not en-
gaged in an investigative or prosecu-
torial role in a proceeding and who 
may assist the Director or the hearing 
officer, respectively, in preparing or-
ders, recommended decisions, deci-
sions, and other documents under this 
part. 

Director means the Director of the 
Bureau or a person authorized to per-
form the functions of the Director in 
accordance with the law. 

Enforcement counsel means any indi-
vidual who files a notice of appearance 
as counsel on behalf of the Bureau in 
an adjudication proceeding. 

Final order means an order issued by 
the Bureau with or without the consent 
of the respondent, which has become 
final, without regard to the pendency 
of any petition for reconsideration or 
review. 

General Counsel means the General 
Counsel of the Bureau or any Bureau 
employee to whom the General Counsel 
has delegated authority to act under 
this part. 

Hearing officer means an administra-
tive law judge or any other person duly 
authorized to preside at a hearing. 

Notice of charges means the pleading 
that commences an adjudication pro-
ceeding, as described in § 1081.200, ex-
cept that it does not include a stipula-
tion and consent order under 
§ 1081.200(d). 

Office of Administrative Adjudication 
means the office of the Bureau respon-
sible for conducting adjudication pro-
ceedings. 

Office of Enforcement means the office 
of the Bureau responsible for enforce-
ment of Federal consumer financial 
law. 

Party means the Bureau, any person 
named as a party in any notice of 
charges issued pursuant to this part, 
and, to the extent applicable, any per-
son who intervenes in the proceeding 
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pursuant to § 1081.119(a) to seek a pro-
tective order. 

Person means an individual, partner-
ship, company, corporation, associa-
tion (incorporated or unincorporated), 
trust, estate, cooperative organization, 
or other entity. 

Person employed by the Bureau means 
Bureau employees, contractors, agents, 
and others acting for or on behalf of 
the Bureau, or at its direction, includ-
ing consulting experts. 

Respondent means the party named in 
the notice of charges. 

State means any State, territory, or 
possession of the United States, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, or the 
United States Virgin Islands or any 
federally recognized Indian tribe, as de-
fined by the Secretary of the Interior 
under section 104(a) of the Federally 
Recognized Indian Tribe List Act of 
1994, 25 U.S.C. 479a–1(a). 

§ 1081.104 Authority of the hearing of-
ficer. 

(a) General Rule. The hearing officer 
shall have all powers necessary to con-
duct a proceeding in a fair and impar-
tial manner and to avoid unnecessary 
delay. No provision of this part shall be 
construed to limit the powers of the 
hearing officers provided by the Ad-
ministrative Procedure Act, 5 U.S.C. 
556, 557. 

(b) Powers. The powers of the hearing 
officer include but are not limited to 
the power: 

(1) To administer oaths and affirma-
tions; 

(2) To issue subpoenas, subpoenas 
duces tecum, and protective orders, as 
authorized by this part, and to quash 
or modify any such subpoenas or or-
ders; 

(3) To take depositions or cause depo-
sitions to be taken; 

(4) To receive relevant evidence and 
to rule upon the admission of evidence 
and offers of proof; 

(5) To regulate the course of a pro-
ceeding and the conduct of parties and 
their counsel; 

(6) To reject written submissions 
that materially fail to comply with the 
requirements of this part, and to deny 

confidential status to documents and 
testimony without prejudice until a 
party complies with all relevant rules; 

(7) To hold conferences for settle-
ment, simplification of the issues, or 
any other proper purpose and require 
the attendance at any such conference 
of at least one representative of each 
party who has authority to negotiate 
concerning the resolution of issues in 
controversy; 

(8) To inform the parties as to the 
availability of one or more alternative 
means of dispute resolution, and to en-
courage the use of such methods; 

(9) To certify questions to the Direc-
tor for his or her determination in ac-
cordance with the rules of this part; 

(10) To consider and rule upon, as jus-
tice may require, all procedural and 
other motions appropriate in adjudica-
tion proceedings; 

(11) To issue and file recommended 
decisions; 

(12) To recuse himself or herself by 
motion made by a party or on his or 
her own motion; 

(13) To issue such sanctions against 
parties or their counsel as may be nec-
essary to deter repetition of 
sanctionable conduct or comparable 
conduct by others similarly situated, 
as provided for in this part or as other-
wise necessary to the appropriate con-
duct of hearings and related pro-
ceedings, provided that no sanction 
shall be imposed before providing the 
sanctioned person an opportunity to 
show cause why no such sanction 
should issue; and 

(14) To do all other things necessary 
and appropriate to discharge the duties 
of a presiding officer. 

§ 1081.105 Assignment, substitution, 
performance, disqualification of 
hearing officer. 

(a) How assigned. In the event that 
more than one hearing officer is avail-
able to the Bureau for the conduct of 
proceedings under this part, the pre-
siding hearing officer shall be des-
ignated by the chief hearing officer, 
who shall notify the parties of the 
hearing officer designated. 

(b) Interference. Hearing officers shall 
not be subject to the supervision or di-
rection of, or responsible to, any offi-
cer, employee, or agent engaged in the 
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performance of investigative or pros-
ecuting functions for the Bureau, and 
all direction by the Bureau to the hear-
ing officer concerning any adjudication 
proceedings shall appear in and be 
made part of the record. 

(c) Disqualification of hearing officers. 
(1) When a hearing officer deems him-
self or herself disqualified to preside in 
a particular proceeding, he or she shall 
issue a notice stating that he or she is 
withdrawing from the matter and set-
ting forth the reasons therefore. 

(2) Any party who has a reasonable, 
good faith basis to believe that a hear-
ing officer has a personal bias, or is 
otherwise disqualified from hearing a 
case, may make a motion to the hear-
ing officer that the hearing officer 
withdraw. The motion shall be accom-
panied by an affidavit setting forth the 
facts alleged to constitute grounds for 
disqualification. Such motion shall be 
filed at the earliest practicable time 
after the party learns, or could reason-
ably have learned, of the alleged 
grounds for disqualification. If the 
hearing officer does not disqualify him-
self or herself within ten days, he or 
she shall certify the motion to the Di-
rector pursuant to § 1081.211, together 
with any statement he or she may wish 
to have considered by the Director. The 
Director shall promptly determine the 
validity of the grounds alleged, either 
directly or on the report of another 
hearing officer appointed to conduct a 
hearing for that purpose, and shall ei-
ther direct the reassignment of the 
matter or confirm the hearing officer’s 
continued role in the matter. 

(d) Unavailability of hearing officer. In 
the event that the hearing officer with-
draws or is otherwise unable to per-
form the duties of the hearing officer, 
the chief hearing officer or the Direc-
tor shall designate another hearing of-
ficer to serve. 

§ 1081.106 Deadlines. 

The deadlines for action by the hear-
ing officer established by §§ 1081.203, 
1081.205, 1081.211, 1081.212, and 1081.400, 
or elsewhere in this part, confer no 
substantive rights on respondents. 

§ 1081.107 Appearance and practice in 
adjudication proceedings. 

(a) Appearance before the Bureau or a 
hearing officer. (1) By attorneys. Any 
member in good standing of the bar of 
the highest court of any State may 
represent others before the Bureau if 
such attorney is not currently sus-
pended or debarred from practice be-
fore the Bureau or by a court of the 
United States or of any State. 

(2) By non-attorneys. So long as such 
individual is not currently suspended 
or debarred from practice before the 
Bureau: 

(i) An individual may appear on his 
or her own behalf; 

(ii) A member of a partnership may 
represent the partnership; 

(iii) A duly authorized officer of a 
corporation, trust or association may 
represent the corporation, trust or as-
sociation; and 

(iv) A duly authorized officer or em-
ployee of any government unit, agency, 
or authority may represent that unit, 
agency, or authority. 

(3) Notice of appearance. Any indi-
vidual acting as counsel on behalf of a 
party, including the Bureau, shall file a 
notice of appearance at or before the 
time that the individual submits pa-
pers or otherwise appears on behalf of a 
party in the adjudication proceeding. 
The notice of appearance must include 
a written declaration that the indi-
vidual is currently qualified as pro-
vided in paragraph (a)(1) or (a)(2) of 
this section and is authorized to rep-
resent the particular party, and if ap-
plicable, must include the attorney’s 
jurisdiction of admission or qualifica-
tion, attorney identification number, 
and a statement by the appearing at-
torney attesting to his or her good 
standing within the legal profession. 
By filing a notice of appearance on be-
half of a party in an adjudication pro-
ceeding, the counsel agrees and rep-
resents that he or she is authorized to 
accept service on behalf of the rep-
resented party and that, in the event of 
withdrawal from representation, he or 
she will, if required by the hearing offi-
cer, continue to accept service until a 
new counsel has filed a notice of ap-
pearance or until the represented party 
indicates that he or she will proceed on 
a pro se basis. The notice of appearance 
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shall provide the representative’s 
email address, telephone number and 
business address and, if different from 
the representative’s addresses, elec-
tronic or other address at which the 
represented party may be served. 

(b) Sanctions. Dilatory, obstruc-
tionist, egregious, contemptuous or 
contumacious conduct at any phase of 
any adjudication proceeding may be 
grounds for exclusion or suspension of 
counsel from the proceeding. An order 
imposing a sanction must describe the 
sanctioned conduct and explain the 
basis for the sanction. 

(c) Standards of conduct; disbarment. 
(1) All attorneys practicing before the 
Bureau shall conform to the standards 
of ethical conduct required by the bars 
of which the attorneys are members. 

(2) If for good cause shown, the Direc-
tor believes that any attorney is not 
conforming to such standards, or that 
an attorney or counsel to a party has 
otherwise engaged in conduct war-
ranting disciplinary action, the Direc-
tor may issue an order requiring such 
person to show cause why he should 
not be suspended or disbarred from 
practice before the Bureau. The alleged 
offender shall be granted due oppor-
tunity to be heard in his or her own de-
fense and may be represented by coun-
sel. Thereafter, if warranted by the 
facts, the Director may issue against 
the attorney or counsel an order of rep-
rimand, suspension, or disbarment. 

§ 1081.108 Good faith certification. 
(a) General requirement. Every filing 

or submission of record following the 
issuance of a notice of charges shall be 
signed by at least one counsel of record 
in his or her individual name and shall 
state counsel’s address, email address, 
and telephone number. A party who 
acts as his or her own counsel shall 
sign his or her individual name and 
state his or her address, email address, 
and telephone number on every filing 
or submission of record. Papers filed by 
electronic transmission may be signed 
with an ‘‘/s/’’ notation, which shall be 
deemed the signature of the party or 
representative whose name appears 
below the signature line. 

(b) Effect of signature. (1) The signa-
ture of counsel or a party shall con-
stitute a certification that: the counsel 

or party has read the filing or submis-
sion of record; to the best of his or her 
knowledge, information, and belief 
formed after reasonable inquiry, the 
filing or submission of record is well- 
grounded in fact and is warranted by 
existing law or a good faith argument 
for the extension, modification, or re-
versal of existing law; and the filing or 
submission of record is not made for 
any improper purpose, such as to har-
ass or to cause unnecessary delay or 
needless increase in the cost of litiga-
tion. 

(2) If a filing or submission of record 
is not signed, the hearing officer shall 
strike the filing or submission of 
record, unless it is signed promptly 
after the omission is called to the at-
tention of the filer. 

(c) Effect of making oral motion or ar-
gument. The act of making any oral 
motion or oral argument by any coun-
sel or party constitutes a certification 
that to the best of his or her knowl-
edge, information, and belief formed 
after reasonable inquiry, his or her 
statements are well-grounded in fact 
and are warranted by existing law or a 
good faith argument for the extension, 
modification, or reversal of existing 
law, and are not made for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of litigation. 

(d) Sanctions. Counsel or a party that 
fails to abide by the requirements of 
this section may be subject to sanc-
tions pursuant to § 1081.104(b)(13). 

§ 1081.109 Conflict of interest. 
(a) Conflict of interest in representa-

tion. No person shall appear as counsel 
for another person in an adjudication 
proceeding if it reasonably appears 
that such representation may be mate-
rially limited by that counsel’s respon-
sibilities to a third person or by the 
counsel’s own interests. The hearing 
officer may take corrective measures 
at any stage of a proceeding to cure a 
conflict of interest in representation, 
including the issuance of an order lim-
iting the scope of representation or dis-
qualifying an individual from appear-
ing in a representative capacity for the 
duration of the proceeding. 

(b) Certification and waiver. If any per-
son appearing as counsel represents 

VerDate Mar<15>2010 16:33 Mar 04, 2013 Jkt 229042 PO 00000 Frm 01178 Fmt 8010 Sfmt 8010 Q:\12\229042.XXX ofr150 PsN: PC150



1169 

Bur. of Consumer Financial Protection § 1081.110 

two or more parties to an adjudication 
proceeding or also represents a non- 
party on a matter relevant to an issue 
in the proceeding, counsel must certify 
in writing at the time of filing the no-
tice of appearance required by 
§ 1081.107(a)(3): 

(1) That the counsel has personally 
and fully discussed the possibility of 
conflicts of interest with each such 
party and non-party; and 

(2) That each such party and/or non- 
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any con-
flicts of interest during the course of 
the proceeding. 

§ 1081.110 Ex parte communication. 
(a) Definitions. (1) For purposes of 

this section, ex parte communication 
means any material oral or written 
communication relevant to the merits 
of an adjudication proceeding that was 
neither on the record nor on reasonable 
prior notice to all parties that takes 
place between: 

(i) An interested person not employed 
by the Bureau (including such person’s 
counsel); and 

(ii) The hearing officer handling the 
proceeding, the Director, or a 
decisional employee. 

(2) Exception. A request for status of 
the proceeding does not constitute an 
ex parte communication. 

(3) Pendency of an adjudication pro-
ceeding means the time from when the 
Bureau issues a notice of charges, un-
less the person responsible for the com-
munication has knowledge that a no-
tice of charges will be issued, in which 
case the pendency of an adjudication 
shall commence at the time of his or 
her acquisition of such knowledge, or 
from when an order by a court of com-
petent jurisdiction remanding a Bureau 
decision and order for further pro-
ceedings becomes effective, until the 
time the Director enters his or her 
final decision and order in the pro-
ceeding and the time permitted to seek 
reconsideration of that decision and 
order has elapsed. For purposes of this 
section, an order of remand by a court 
of competent jurisdiction shall be 
deemed to become effective when the 
Bureau’s right to petition for review or 
for a writ of certiorari has lapsed with-

out a petition having been filed, or 
when such a petition has been denied. 
If a petition for reconsideration of a 
Bureau decision is filed pursuant to 
§ 1081.406, the matter shall be consid-
ered to be a pending adjudication pro-
ceeding until the time the Bureau en-
ters an order disposing of the petition. 

(b) Prohibited ex parte communications. 
During the pendency of an adjudication 
proceeding, except to the extent re-
quired for the disposition of ex parte 
matters as authorized by law or as oth-
erwise authorized by this part: 

(1) No interested person not em-
ployed by the Bureau shall make or 
knowingly cause to be made to the Di-
rector, or to the hearing officer, or to 
any decisional employee, an ex parte 
communication; and 

(2) The Director, the hearing officer, 
or any decisional employee shall not 
make or knowingly cause to be made 
to any interested person not employed 
by the Bureau any ex parte commu-
nication. 

(c) Procedure upon occurrence of ex 
parte communication. If an ex parte 
communication prohibited by para-
graph (b) of this section is received by 
the hearing officer, the Director, or 
any decisional employee, that person 
shall cause all such written commu-
nications (or, if the communication is 
oral, a memorandum stating the sub-
stance of the communication) to be 
placed on the record of the proceeding 
and served on all parties. All other par-
ties to the proceeding shall have an op-
portunity, within ten days of receipt of 
service of the ex parte communication, 
to file responses thereto and to rec-
ommend any sanctions, in accordance 
with paragraph (d) of this section, that 
they believe to be appropriate under 
the circumstances. 

(d) Sanctions. (1) Adverse action on 
claim. Upon receipt of an ex parte com-
munication knowingly made or know-
ingly caused to be made by a party and 
prohibited by paragraph (b) of this sec-
tion, the Director or hearing officer, as 
appropriate, may, to the extent con-
sistent with the interests of justice and 
the policy of the underlying statutes, 
require the party to show cause why 
his claim or interest in the proceeding 
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should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation. 

(2) Discipline of persons practicing be-
fore the Bureau. The Director may, to 
the extent not prohibited by law, cen-
sure, suspend, or revoke the privilege 
to practice before the Bureau of any 
person who makes, or solicits the mak-
ing of, an unauthorized ex parte com-
munication. 

(e) Separation of functions. Except to 
the extent required for the disposition 
of ex parte matters as authorized by 
law, the hearing officer may not con-
sult a person or party on any matter 
relevant to the merits of the adjudica-
tion, unless upon notice and oppor-
tunity for all parties to participate. An 
employee or agent engaged in the per-
formance of investigative or pros-
ecuting functions for the Bureau in a 
case, other than the Director, may not, 
in that or a factually related case, par-
ticipate or advise in the decision, rec-
ommended decision, or agency review 
of the recommended decision, except as 
witness or counsel in public pro-
ceedings. 

§ 1081.111 Filing of papers. 
(a) Filing. The following papers must 

be filed by parties in an adjudication 
proceeding: the notice of charges, proof 
of service of the notice of charges, no-
tices of appearance, answer, the disclo-
sure statement required under 
§ 1081.201(e), motion, brief, request for 
issuance or enforcement of a subpoena, 
response, opposition, reply, notice of 
appeal, or petition for reconsideration. 
The hearing officer shall file all writ-
ten orders, rulings, notices, or re-
quests. Any papers required to be filed 
shall be filed with the Office of Admin-
istrative Adjudication, except as other-
wise provided herein. 

(b) Manner of filing. Unless otherwise 
specified by the Director or the hearing 
officer, filing may be accomplished by: 

(1) Electronic transmission in accord-
ance with guidance issued by the Office 
of Administrative Adjudication; or 

(2) Any of the following methods if 
respondent demonstrates, in accord-
ance with guidance issued by the Office 
of Administrative Adjudication, that 
electronic filing is not practicable: 

(i) Personal delivery; 

(ii) Delivery to a reliable commercial 
courier service or overnight delivery 
service; or 

(iii) Mailing the papers through the 
U.S. Postal Service by First Class Mail, 
Registered Mail, Certified Mail or Ex-
press Mail. 

(c) Papers filed in an adjudication pro-
ceeding are presumed to be public. Unless 
otherwise ordered by the Bureau or the 
hearing officer, all papers filed in con-
nection with an adjudication pro-
ceeding are presumed to be open to the 
public. The Bureau may provide public 
access to and publish any papers filed 
in an adjudication proceeding except if 
there is a pending motion for a protec-
tive order filed pursuant to § 1081.119, or 
if there is an order from the Director, 
hearing officer, or a Federal court au-
thorizing the confidential treatment of 
the papers filed. 

§ 1081.112 Formal requirements as to 
papers filed. 

(a) Form. All papers filed by parties 
must: 

(1) Set forth the name, address, tele-
phone number, and email address of the 
counsel or party making the filing; 

(2) Be double-spaced (except for sin-
gle-spaced footnotes and single-spaced 
indented quotations) and printed or 
typewritten on 81⁄2×11 inch paper in 12- 
point or larger font; 

(3) Include at the head of the paper, 
or on a title page, a caption setting 
forth the title of the case, the docket 
number of the proceeding, and a brief 
descriptive title indicating the purpose 
of the paper; 

(4) Be paginated with margins at 
least one inch wide; and 

(5) If filed by other than electronic 
means, be stapled, clipped or otherwise 
fastened in a manner that lies flat 
when opened. 

(b) Signature. All papers must be 
dated and signed as provided in 
§ 1081.108. 

(c) Number of copies. Unless otherwise 
specified by the Director or the hearing 
officer, one copy of all documents and 
papers shall be filed if filing is by elec-
tronic transmission. If filing is accom-
plished by any other means, an original 
and one copy of all documents and pa-
pers shall be filed, except that only one 
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copy of transcripts of testimony and 
exhibits must be filed. 

(d) Authority to reject document for fil-
ing. The Office of Administrative Adju-
dication or the hearing officer may re-
ject a document for filing that materi-
ally fails to comply with these rules. 

(e) Sensitive personal information. Sen-
sitive personal information means an 
individual’s Social Security number, 
taxpayer identification number, finan-
cial account number, credit card or 
debit card number, driver’s license 
number, State-issued identification 
number, passport number, date of birth 
(other than year), and any sensitive 
health information identifiable by indi-
vidual, such as an individual’s medical 
records. Sensitive personal information 
shall not be included in, and must be 
redacted or omitted from, filings un-
less the person filing the paper deter-
mines that such information is rel-
evant or otherwise necessary for the 
conduct of the proceeding. If the person 
filing a paper determines the sensitive 
personal information contained in the 
paper is relevant or necessary to the 
proceeding, the person shall file the 
paper in accordance with paragraph (f) 
of this section, including filing an ex-
purgated copy of the paper with the 
sensitive personal information re-
dacted. 

(f) Confidential treatment of informa-
tion in certain filings. A party seeking 
confidential treatment of information 
contained in a filing must contempora-
neously file either a motion requesting 
such treatment in accordance with 
§ 1081.119 or a copy of the order from 
the Director, hearing officer, or Fed-
eral court authorizing such confiden-
tial treatment. The filing must comply 
with any applicable order of the Direc-
tor or hearing officer and must be ac-
companied by: 

(1) A complete, sealed copy of the 
documents containing the materials as 
to which confidential treatment is 
sought, with the allegedly confidential 
material clearly marked as such, and 
with the first page of the document la-
beled ‘‘Under Seal.’’ If the movant 
seeks or has obtained a protective 
order against disclosure to other par-
ties as well as the public, copies of the 
documents shall not be served on other 
parties; and 

(2) An expurgated copy of the mate-
rials as to which confidential treat-
ment is sought, with the allegedly con-
fidential materials redacted. The re-
dacted version shall indicate any omis-
sions with brackets or ellipses, and its 
pagination and depiction of text on 
each page shall be identical to that of 
the sealed version. 

(g) Certificate of service. Any papers 
filed in an adjudication proceeding 
shall contain proof of service on all 
other parties or their counsel in the 
form of a statement of the date and 
manner of service and of the names of 
the persons served, certified by the per-
son who made service. The certificate 
of service must be affixed to the papers 
filed and signed in accordance with 
§ 1081.108. 

§ 1081.113 Service of papers. 
(a) When required. In every adjudica-

tion proceeding, each paper required to 
be filed by § 1081.111 shall be served 
upon each party in the proceeding in 
accordance with the provisions of this 
section; provided, however, that absent 
an order to the contrary, no service 
shall be required for motions which are 
to be heard ex parte. 

(b) Upon a person represented by coun-
sel. Whenever service is required to be 
made upon a person represented by 
counsel who has filed a notice of ap-
pearance pursuant to § 1081.107(a)(3), 
service shall be made pursuant to para-
graph (c) of this section upon counsel, 
unless service upon the person rep-
resented is ordered by the Director or 
the hearing officer, as appropriate. 

(c) Method of service. Except as pro-
vided in paragraph (d) of this section or 
as otherwise ordered by the hearing of-
ficer or the Director, service shall be 
made by delivering a copy of the filing 
by one of the following methods: 

(1) Transmitting the papers by elec-
tronic transmission where the persons 
so serving each other have consented 
to service by specified electronic trans-
mission and provided the Bureau and 
the parties with notice of the means 
for service by electronic transmission 
(e.g., email address or facsimile num-
ber); 

(2) Handing a copy to the person re-
quired to be served; or leaving a copy 
at the person’s office with a clerk or 
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other person in charge thereof, or, if 
there is no one in charge, leaving it in 
a conspicuous place therein; or, if the 
office is closed or the person to be 
served has no office, leaving it at the 
person’s dwelling or usual place of 
abode with some person of suitable age 
and discretion then residing therein; 

(3) Mailing the papers through the 
U.S. Postal Service by First Cass Mail, 
Registered Mail, Certified Mail or Ex-
press Mail delivery addressed to the 
person; or 

(4) Sending the papers through a 
third-party commercial courier service 
or express delivery service. 

(d) Service of certain papers by the Bu-
reau. Service of the notice of charges, 
recommended decisions and final or-
ders of the Bureau shall be effected as 
follows: 

(1) Service of a notice of charges. (i) To 
individuals. Notice of a proceeding shall 
be made to an individual by delivering 
a copy of the notice of charges to the 
individual or to an agent authorized by 
appointment or by law to receive such 
notice. Delivery, for purposes of this 
paragraph, means handing a copy of 
the notice to the individual; or leaving 
a copy at the individual’s office with a 
clerk or other person in charge thereof; 
or leaving a copy at the individual’s 
dwelling house or usual place of abode 
with some person of suitable age and 
discretion then residing therein; or 
sending a copy of the notice addressed 
to the individual through the U.S. 
Postal Service by Registered Mail, Cer-
tified Mail or Express Mail delivery, or 
by third-party commercial carrier, for 
overnight delivery and obtaining a con-
firmation of receipt. 

(ii) To corporations or entities. Notice 
of a proceeding shall be made to a per-
son other than a natural person by de-
livering a copy of the notice of charges 
to an officer, managing or general 
agent, or any other agent authorized 
by appointment or law to receive such 
notice, by any method specified in 
paragraph (d)(1)(i) of this section. 

(iii) Upon persons registered with the 
Bureau. In addition to any other meth-
od of service specified in paragraph 
(d)(1)(i) or (ii) of this section, notice 
may be made to a person currently reg-
istered with the Bureau by sending a 
copy of the notice of charges addressed 

to the most recent business address 
shown on the person’s registration 
form by U.S. Postal Service certified, 
registered or Express Mail and obtain-
ing a confirmation of receipt or at-
tempted delivery. 

(iv) Upon persons in a foreign country. 
Notice of a proceeding to a person in a 
foreign country may be made by any 
method specified in paragraph (d)(1) of 
this section, or by any other method 
reasonably calculated to give notice, 
provided that the method of service 
used is not prohibited by the law of the 
foreign country. 

(v) Record of service. The Bureau shall 
maintain and file a record of service of 
the notice of charges on parties, identi-
fying the party given notice, the meth-
od of service, the date of service, the 
address to which service was made, and 
the person who made service. If service 
is made in person, the certificate of 
service shall state, if available, the 
name of the individual to whom the no-
tice of charges was given. If service is 
made by U.S. Postal Service Registered 
Mail, Certified Mail or Express Mail, 
the Bureau shall maintain the con-
firmation of receipt or attempted de-
livery. If service is made to an agent 
authorized by appointment to receive 
service, the certificate of service shall 
be accompanied by evidence of the ap-
pointment. 

(vi) Waiver of service. In lieu of serv-
ice as set forth in paragraph (d)(1)(i) or 
(d)(1)(ii) of this section, the party may 
be provided a copy of the notice of 
charges by First Class Mail or other re-
liable means if a waiver of service is 
obtained from the party and placed in 
the record. 

(2) Service of recommended decisions 
and final orders. Recommended deci-
sions issued by the hearing officer and 
final orders issued by the Bureau shall 
be served promptly on each party pur-
suant to any method of service author-
ized under paragraph (d)(1) of this sec-
tion. Such decisions and orders may 
also be served by electronic trans-
mission if the party to be served has 
agreed to accept such service in writ-
ing, signed by the party or its counsel, 
and has provided the Bureau with in-
formation concerning the manner of 
electronic transmission. 
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§ 1081.114 Construction of time limits. 
(a) General rule. In computing any pe-

riod of time prescribed by this part, by 
order of the Director or a hearing offi-
cer, or by any applicable statute, the 
date of the act or event that com-
mences the designated period of time is 
not included. The last day so computed 
is included unless it is a Saturday, 
Sunday, or Federal holiday as set forth 
in 5 U.S.C. 6103(a). When the last day is 
a Saturday, Sunday, or Federal holi-
day, the period runs until the end of 
the next day that is not a Saturday, 
Sunday, or Federal holiday. Inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are included in the com-
putation of time, except when the time 
period within which an act is to be per-
formed is ten days or less, not includ-
ing any additional time allowed for in 
paragraph (c) of this section. 

(b) When papers are deemed to be filed 
or served. Filing and service are deemed 
to be effective: 

(1) In the case of personal service or 
same day commercial courier delivery, 
upon actual receipt by person served; 

(2) In the case of overnight commer-
cial delivery service, Express Mail de-
livery, First Class Mail, Registered 
Mail, or Certified Mail, upon deposit in 
or delivery to an appropriate point of 
collection; or 

(3) In the case of electronic trans-
mission, upon transmission. 

(c) Calculation of time for service and 
filing of responsive papers. Whenever a 
time limit is measured by a prescribed 
period from the service of any notice or 
paper, the applicable time limits are 
calculated as follows: 

(1) If service is made by First Class 
Mail, Registered Mail, or Certified 
Mail, add three calendar days to the 
prescribed period; 

(2) If service is made by Express Mail 
or overnight delivery service, add one 
calendar day to the prescribed period; 
or 

(3) If service is made by electronic 
transmission, add one calendar day to 
the prescribed period. 

§ 1081.115 Change of time limits. 
(a) Except as otherwise provided by 

law, the hearing officer may, in any 
proceeding before him or her, for good 
cause shown, extend the time limits 

prescribed by this part or by any notice 
or order issued in the proceedings. 
After appeal to the Director pursuant 
to § 1081.402, the Director may grant ex-
tensions of the time limits for good 
cause shown. Extensions may be grant-
ed on the motion of a party after no-
tice and opportunity to respond is af-
forded all non-moving parties or on the 
Director’s or the hearing officer’s own 
motion, as appropriate. 

(b) Considerations in determining 
whether to extend time limits or grant 
postponements, adjournments and exten-
sions. In considering all motions for ex-
tensions of time filed pursuant to para-
graph (a) of this section, the Director 
or the hearing officer should adhere to 
a policy of strongly disfavoring grant-
ing such motions, except in cir-
cumstances where the moving party 
makes a strong showing that the denial 
of the motion would substantially prej-
udice its case. In determining whether 
to grant any motions, the Director or 
hearing officer, as appropriate, shall 
consider, in addition to any other rel-
evant factors: 

(1) The length of the proceeding to 
date; 

(2) The number of postponements, ad-
journments or extensions already 
granted; 

(3) The stage of the proceedings at 
the time of the motion; 

(4) The impact of the motion on the 
hearing officer’s ability to complete 
the proceeding in the time specified by 
§ 1081.400(a); and 

(5) Any other matters as justice may 
require. 

(c) Time limit. Postponements, ad-
journments, or extensions of time for 
filing papers shall not exceed 21 days 
unless the Director or the hearing offi-
cer, as appropriate, states on the 
record or sets forth in a written order 
the reasons why a longer period of time 
is necessary. 

(d) No effect on deadline for rec-
ommended decision. The granting of any 
extension of time pursuant to this sec-
tion shall not affect any deadlines set 
pursuant to § 1081.400(a). 

§ 1081.116 Witness fees and expenses. 
Respondents shall pay to witnesses 

subpoenaed for testimony or deposi-
tions on their behalf the same fees for 
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attendance and mileage as are paid in 
the United States district courts in 
proceedings in which the United States 
is a party, provided that, in the case of 
a deposition subpoena addressed to a 
party, no witness fees or mileage need 
be paid. Fees for witnesses shall be ten-
dered in advance by any respondent re-
questing the issuance of a subpoena, 
except that fees and mileage need not 
be tendered in advance where the Bu-
reau is the party requesting the sub-
poena. The Bureau shall pay to wit-
nesses subpoenaed for testimony or 
depositions on behalf of the Office of 
Enforcement the same fees for attend-
ance and mileage as are paid in the 
United States district courts in pro-
ceedings in which the United States is 
a party, but the Bureau need not ten-
der such fees in advance. 

§ 1081.117 Bureau’s right to conduct 
examination, collect information. 

Nothing contained in this part limits 
in any manner the right of the Bureau 
to conduct any examination, inspec-
tion, or visitation of any person, to 
conduct or continue any form of inves-
tigation authorized by law, to collect 
information in order to monitor the 
market for risks to consumers in the 
offering or provision of consumer fi-
nancial products or services, or to oth-
erwise gather information in accord-
ance with law. 

§ 1081.118 Collateral attacks on adju-
dication proceedings. 

Unless a court of competent jurisdic-
tion, or the Director for good cause, so 
directs, if an interlocutory appeal or 
collateral attack is brought in any 
court concerning all or any part of an 
adjudication proceeding, the chal-
lenged adjudication proceeding shall 
continue without regard to the pend-
ency of that court proceeding. No de-
fault or other failure to act as directed 
in the adjudication proceeding within 
the times prescribed in this part shall 
be excused based on the pendency be-
fore any court of any interlocutory ap-
peal or collateral attack. 

§ 1081.119 Confidential information; 
protective orders. 

(a) Rights of third parties. Any party 
that intends to disclose information 

obtained from a third party that is sub-
ject to a claim of confidentiality must 
provide notice to the third party at 
least ten days prior to the proposed 
disclosure of such information. In re-
sponse to such notice, the third party 
may consent to the disclosure of such 
information, which may be conditioned 
on the entry of an appropriate protec-
tive order, or may intervene in the pro-
ceeding for the limited purpose of mov-
ing for a protective order pursuant to 
this section. Any written filing by a 
party that contains such confidential 
information must be accompanied by a 
certification that proper notice was 
provided. The act of making any oral 
motion or oral argument by any coun-
sel or party which contains such con-
fidential information constitutes a cer-
tification that proper notice was pro-
vided. A third party wishing to inter-
vene for purposes of protecting its con-
fidential information may file a single 
motion, in conformity with all applica-
ble rules, setting forth the basis of 
both the third party’s right to inter-
vene and the basis for the protective 
order, in conformity with paragraph 
(b). 

(b) Procedure. In any adjudication 
proceeding, a party, including a third 
party who has intervened pursuant to 
paragraph (a) of this section, may file a 
motion requesting a protective order to 
limit from disclosure to other parties 
or to the public documents or testi-
mony that contain confidential infor-
mation. The motion should include a 
general summary or extract of the doc-
uments or testimony without revealing 
confidential details, and a copy of the 
proposed protective order. A motion for 
confidential treatment of documents 
should be filed in accordance with 
§ 1081.112(f), and all other applicable 
rules. 

(c) Basis for issuance. Documents and 
testimony introduced in a public hear-
ing, or filed in connection with an ad-
judication proceeding, are presumed to 
be public. A motion for a protective 
order shall be granted: 

(1) Upon a finding that public disclo-
sure will likely result in a clearly de-
fined, serious injury to the party or 
third party requesting confidential 
treatment; 
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(2) After finding that the material 
constitutes sensitive personal informa-
tion, as defined in § 1081.112(e); 

(3) If all parties, including third par-
ties to the extent their information is 
at issue, stipulate to the entry of a pro-
tective order; or 

(4) Where public disclosure is prohib-
ited by law. 

(d) Requests for additional information 
supporting confidentiality. The hearing 
officer may require a movant under 
paragraph (b) of this section to furnish 
in writing additional information with 
respect to the grounds for confiden-
tiality. Failure to supply the informa-
tion so requested within five days from 
the date of receipt by the movant of a 
notice of the information required 
shall be deemed a waiver of the objec-
tion to public disclosure of that por-
tion of the documents to which the ad-
ditional information relates, unless the 
hearing officer shall otherwise order 
for good cause shown at or before the 
expiration of such five-day period. 

(e) Confidentiality of documents pend-
ing decision. Pending a determination 
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents 
shall be maintained under seal and 
shall be disclosed only in accordance 
with orders of the hearing officer. Any 
order issued in connection with a mo-
tion under this section shall be public 
unless the order would disclose infor-
mation as to which a protective order 
has been granted, in which case that 
portion of the order that would reveal 
the protected information shall be non-
public. 

§ 1081.120 Settlement. 

(a) Availability. Any respondent in an 
adjudication proceeding instituted 
under this part, may, at any time, pro-
pose in writing an offer of settlement. 

(b) Procedure. An offer of settlement 
shall state that it is made pursuant to 
this section; shall recite or incorporate 
as a part of the offer the provisions of 
paragraphs (c)(3) and (4) of this section; 
shall be signed by the person making 
the offer, not by counsel; and shall be 
submitted to enforcement counsel. 

(c) Consideration of offers of settlement. 
(1) Offers of settlement shall be consid-
ered when time, the nature of the pro-
ceedings, and the public interest per-
mit. 

(2) Any settlement offer shall be pre-
sented to the Director with a rec-
ommendation, except that, if the rec-
ommendation is unfavorable, the offer 
shall not be presented to the Director 
unless the person making the offer so 
requests. 

(3) By submitting an offer of settle-
ment, the person making the offer 
waives, subject to acceptance of the 
offer: 

(i) All hearings pursuant to the stat-
utory provisions under which the pro-
ceeding has been instituted; 

(ii) The filing of proposed findings of 
fact and conclusions of law; 

(iii) Proceedings before, and a rec-
ommended decision by, a hearing offi-
cer; 

(iv) All post-hearing procedures; 
(v) Judicial review by any court; and 
(vi) Any objection to the jurisdiction 

of the Bureau under section 1053 of the 
Dodd-Frank Act. 

(4) By submitting an offer of settle-
ment the person further waives: 

(i) Such provisions of this part or 
other requirements of law as may be 
construed to prevent any Bureau em-
ployee from participating in the prepa-
ration of, or advising the Director as 
to, any order, opinion, finding of fact, 
or conclusion of law to be entered pur-
suant to the offer; and 

(ii) Any right to claim bias or pre-
judgment by the Director based on the 
consideration of or discussions con-
cerning settlement of all or any part of 
the proceeding. 

(5) If the Director rejects the offer of 
settlement, the person making the 
offer shall be notified of the Director’s 
action and the offer of settlement shall 
be deemed withdrawn. The rejected 
offer shall not constitute a part of the 
record in any proceeding against the 
person making the offer, provided, 
however, that rejection of an offer of 
settlement does not affect the contin-
ued validity of waivers pursuant to 
paragraph (c)(4) of this section with re-
spect to any discussions concerning the 
rejected offer of settlement. 
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(d) Consent orders. If the Director ac-
cepts the offer of settlement, all terms 
and conditions of a settlement entered 
into under this section shall be re-
corded in a written stipulation signed 
by all settling parties, and a consent 
order concluding the proceeding. The 
stipulation and consent order shall be 
filed pursuant to § 1081.111, and shall re-
cite or incorporate as a part of the 
stipulation the provisions of para-
graphs (c)(3) and (4) of this section. The 
Director will then issue a consent 
order, which shall be a final order con-
cluding the proceeding. 

§ 1081.121 Cooperation with other 
agencies. 

It is the policy of the Bureau to co-
operate with other governmental agen-
cies to avoid unnecessary overlap or 
duplication of regulatory functions. 

Subpart B—Initiation of 
Proceedings and Prehearing Rules 
§ 1081.200 Commencement of pro-

ceeding and contents of notice of 
charges. 

(a) Commencement of proceeding. A 
proceeding governed by this part is 
commenced by filing of a notice of 
charges by the Bureau in accordance 
with § 1081.111. The notice of charges 
must be served by the Bureau upon the 
respondent in accordance with 
§ 1081.113(d)(1). 

(b) Contents of a notice of charges. The 
notice of charges must set forth: 

(1) The legal authority for the pro-
ceeding and for the Bureau’s jurisdic-
tion over the proceeding; 

(2) A statement of the matters of fact 
and law showing that the Bureau is en-
titled to relief; 

(3) A proposed order or prayer for an 
order granting the requested relief; 

(4) The time and place of the hearing 
as required by law or regulation; 

(5) The time within which to file an 
answer as required by law or regula-
tion; 

(6) That the answer shall be filed and 
served in accordance with subpart A of 
this part; and 

(7) The docket number for the adju-
dication proceeding. 

(c) Publication of notice of charges. Un-
less otherwise ordered by the Bureau, 

the notice of charges shall be given 
general circulation by release to the 
public, by publication on the Bureau’s 
Web site and, where directed by the 
hearing officer or the Director, by pub-
lication in the FEDERAL REGISTER. The 
Bureau may publish any notice of 
charges after ten days from the date of 
service except if there is a pending mo-
tion for a protective order filed pursu-
ant to § 1081.119. 

(d) Commencement of proceeding 
through a consent order. Notwith-
standing paragraph (a) of this section, 
where the parties agree to settlement 
before the filing of a notice of charges, 
a proceeding may be commenced by fil-
ing a stipulation and consent order. 
The stipulation and consent order shall 
be filed pursuant to § 1081.111. The stip-
ulation shall contain the information 
required under § 1081.120(d), and the 
consent order shall contain the infor-
mation required under paragraphs 
(b)(1) through (b)(2) of this section. The 
proceeding shall be concluded upon 
issuance of the consent order by the 
Director. 

(e) Voluntary dismissal. (1) Without an 
order. The Bureau may voluntarily dis-
miss an adjudication proceeding with-
out an order entered by a hearing offi-
cer by filing either: 

(i) A notice of dismissal before the 
respondent(s) serves an answer; or 

(ii) A stipulation of dismissal signed 
by all parties who have appeared. 

(2) Effect. Unless the notice or stipu-
lation states otherwise, the dismissal 
is without prejudice, and does not oper-
ate as an adjudication on the merits. 

§ 1081.201. Answer and disclosure 
statement and notification of finan-
cial interest. 

(a) Time to file answer. Within 14 days 
of service of the notice of charges, re-
spondent shall file an answer as des-
ignated in the notice of charges. 

(b) Content of answer. An answer must 
specifically respond to each paragraph 
or allegation of fact contained in the 
notice of charges and must admit, 
deny, or state that the party lacks suf-
ficient information to admit or deny 
each allegation of fact. A statement of 
lack of information has the effect of a 
denial. Denials must fairly meet the 

VerDate Mar<15>2010 16:33 Mar 04, 2013 Jkt 229042 PO 00000 Frm 01186 Fmt 8010 Sfmt 8010 Q:\12\229042.XXX ofr150 PsN: PC150



1177 

Bur. of Consumer Financial Protection § 1081.202 

substance of each allegation of fact de-
nied; general denials are not permitted. 
When a respondent denies part of an al-
legation, that part must be denied and 
the remainder specifically admitted. 
Any allegation of fact in the notice of 
charges which is not denied in the an-
swer shall be deemed admitted for pur-
poses of the proceeding. A respondent 
is not required to respond to the por-
tion of a notice of charges that con-
stitutes the prayer for relief or pro-
posed order. The answer must set forth 
affirmative defenses, if any, asserted 
by the respondent. 

(c) If the allegations of the complaint 
are admitted. If the respondent elects 
not to contest the allegations of fact 
set forth in the notice of charges, the 
answer shall consist of a statement 
that the respondent admits all of the 
material allegations to be true. Such 
an answer shall constitute a waiver of 
hearings as to the facts alleged in the 
notice of charges, and together with 
the notice of charges will provide a 
record basis on which the hearing offi-
cer shall issue a recommended decision 
containing appropriate findings and 
conclusions and a proposed order dis-
posing of the proceeding. In such an an-
swer, the respondent may, however, re-
serve the right to submit proposed 
findings of fact and conclusions of law 
under § 1081.305. 

(d) Default. (1) Failure of a respond-
ent to file an answer within the time 
provided shall be deemed to constitute 
a waiver of the respondent’s right to 
appear and contest the allegations of 
the notice of charges and to authorize 
the hearing officer, without further no-
tice to the respondent, to find the facts 
to be as alleged in the notice of charges 
and to enter a recommended decision 
containing appropriate findings and 
conclusions. In such cases, respondent 
shall have no right to appeal pursuant 
to § 1081.402, but must instead proceed 
pursuant to paragraph (d)(2) of this sec-
tion. 

(2) A motion to set aside a default 
shall be made within a reasonable 
time, state the reasons for the failure 
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice 
and on such conditions as may be ap-
propriate, the hearing officer, at any 

time prior to the filing of the rec-
ommended decision, or the Director, at 
any time, may for good cause shown 
set aside a default. 

(e) Disclosure statement and notifica-
tion of financial interest. (1) Who must 
file; contents. A respondent, nongovern-
mental intervenor, or nongovern-
mental amicus must file a disclosure 
statement and notification of financial 
interest that: 

(i) Identifies any parent corporation, 
any publicly owned corporation owning 
ten percent or more of its stock, and 
any publicly owned corporation not a 
party to the proceeding that has a fi-
nancial interest in the outcome of the 
proceeding and the nature of that in-
terest; or 

(ii) States that there are no such cor-
porations. 

(2) Time for filing; supplemental filing. 
A respondent, nongovernmental inter-
venor, or nongovernmental amicus 
must: 

(i) File the disclosure statement with 
its first appearance, pleading, motion, 
response, or other request addressed to 
the hearing officer or the Bureau; and 

(ii) Promptly file a supplemental 
statement if any required information 
changes. 

§ 1081.202 Amended pleadings. 

(a) Amendments before the hearing. The 
notice of charges, answer, or any other 
pleading may be amended or supple-
mented only with the opposing party’s 
written consent or leave of the hearing 
officer. The respondent must answer an 
amended notice of charges within the 
time remaining for the respondent’s 
answer to the original notice of 
charges, or within ten days after serv-
ice of the amended notice of charges, 
whichever is later, unless the hearing 
officer orders otherwise for good cause. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice of charges or answer are tried at 
the hearing by express or implied con-
sent of the parties, they will be treated 
in all respects as if they had been 
raised in the notice of charges or an-
swer, and no formal amendments are 
required. If evidence is objected to at 
the hearing on the ground that it is not 
within the issues raised by the notice 
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of charges or answer, the hearing offi-
cer may admit the evidence when ad-
mission is likely to assist in adjudi-
cating the merits of the action and the 
objecting party fails to satisfy the 
hearing officer that the admission of 
such evidence would unfairly prejudice 
that party’s action or defense upon the 
merits. The hearing officer may grant 
a continuance to enable the objecting 
party to meet such evidence. 

§ 1081.203 Scheduling conference. 

(a) Meeting of the parties before sched-
uling conference. As early as practicable 
before the scheduling conference de-
scribed in paragraph (b) of this section, 
counsel for the parties shall meet to 
discuss the nature and basis of their 
claims and defenses and the possibili-
ties for a prompt settlement or resolu-
tion of the case. The parties shall also 
discuss and agree, if possible, on the 
matters set forth in paragraph (b) of 
this section. 

(b) Scheduling conference. Within 20 
days of service of the notice of charges 
or such other time as the parties and 
hearing officer may agree, counsel for 
all parties shall appear before the hear-
ing officer in person at a specified time 
and place or by telephone for the pur-
pose of scheduling the course and con-
duct of the proceeding. This meeting or 
telephone conference is called a sched-
uling conference. At the scheduling con-
ference, counsel for the parties shall be 
prepared to address: 

(1) Determination of the dates and lo-
cation of the hearing, including, in pro-
ceedings under section 1053(b) of the 
Dodd-Frank Act, whether the hearing 
should commence later than 60 days 
after service of the notice of charges; 

(2) Simplification and clarification of 
the issues; 

(3) Amendments to pleadings; 
(4) Settlement of any or all issues; 
(5) Production of documents as set 

forth in § 1081.206 and of witness state-
ments as set forth in § 1081.207, and pre-
hearing production of documents in re-
sponse to subpoenas duces tecum as set 
forth in § 1081.208; 

(6) Whether or not the parties intend 
to move for summary disposition of 
any or all issues; 

(7) Whether the parties intend to 
seek the deposition of witnesses pursu-
ant to § 1081.209; 

(8) A schedule for the exchange of ex-
pert reports and the taking of expert 
depositions, if any; and 

(9) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

(c) Transcript. The hearing officer, in 
his or her discretion, may require that 
a scheduling conference be recorded by 
a court reporter. A transcript of the 
conference and any materials filed, in-
cluding orders, becomes part of the 
record of the proceeding. A party may 
obtain a copy of the transcript at his 
or her expense. 

(d) Scheduling order. At or within five 
days following the conclusion of the 
scheduling conference, the hearing offi-
cer shall serve on each party an order 
setting forth the date and location of 
the hearing and any agreements 
reached and any procedural determina-
tions made. 

(e) Failure to appear; default. Any per-
son who is named in a notice of charges 
as a person against whom findings may 
be made or sanctions imposed and who 
fails to appear, in person or through 
counsel, at a scheduling conference of 
which he or she has been duly notified 
may be deemed in default pursuant to 
§ 1081.201(d)(1). A party may make a 
motion to set aside a default pursuant 
to § 1081.201(d)(2). 

(f) Public access. The scheduling con-
ference shall be public unless the hear-
ing officer determines, based on the 
standard set forth in § 1081.119(c), that 
the conference (or any part thereof) 
shall be closed to the public. 

§ 1081.204 Consolidation and sever-
ance of actions. 

(a) Consolidation. (1) On the motion of 
any party, or on the hearing officer’s 
own motion, the hearing officer may 
consolidate, for some or all purposes, 
any two or more proceedings, if each 
such proceeding involves or arises out 
of the same transaction, occurrence or 
series of transactions or occurrences, 
or involves at least one common re-
spondent or a material common ques-
tion of law or fact, unless such consoli-
dation would cause unreasonable delay 
or injustice. 
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(2) In the event of consolidation 
under paragraph (a)(1) of this section, 
appropriate adjustment to the pre-
hearing schedule may be made to avoid 
unnecessary expense, inconvenience, or 
delay. 

(b) Severance. The hearing officer 
may, upon the motion of any party, 
sever the proceeding for separate reso-
lution of the matter as to any respond-
ent only if the hearing officer finds 
that: 

(1) Undue prejudice or injustice to 
the moving party would result from 
not severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judi-
cial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 1081.205 Non-dispositive motions. 
(a) Scope. This section applies to all 

motions except motions to dismiss and 
motions for summary disposition. A 
non-dispositive motion filed pursuant 
to another section of this part shall 
comply with any specific requirements 
of that section and this section to the 
extent these requirements are not in-
consistent. 

(b) In writing. (1) Unless made during 
a hearing or conference, an application 
or request for an order or ruling must 
be made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the hearing officer. Written 
memoranda, briefs, affidavits or other 
relevant material or documents may be 
filed in support of or in opposition to a 
motion. 

(c) Oral motions. The Director or the 
hearing officer, as appropriate, may 
order that an oral motion be submitted 
in writing. 

(d) Responses and replies. (1) Except as 
otherwise provided herein, within ten 
days after service of any written mo-
tion, or within such other period of 
time as may be established by the 
hearing officer or the Director, as ap-
propriate, any party may file a written 
response to a motion. The hearing offi-
cer shall not rule on any oral or writ-

ten motion before each party has had 
an opportunity to file a response. 

(2) Reply briefs, if any, may be filed 
within three days after service of the 
response. 

(3) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 

(e) Length limitations. No motion sub-
ject to this section (together with the 
brief in support of the motion) or brief 
in response to the motion shall exceed 
15 pages in length, exclusive of pages 
containing the table of contents, table 
of authorities, and any addendum that 
consists solely of copies of applicable 
cases, pertinent legislative provisions 
or rules, and exhibits. No reply brief 
shall exceed six pages in length, exclu-
sive of pages containing the table of 
contents, table of authorities, and any 
addendum that consists solely of copies 
of applicable cases, pertinent legisla-
tive provisions or rules, and exhibits. 
Motions for leave to file motions and 
briefs in excess of these limitations are 
disfavored. 

(f) Meet and confer requirements. Each 
motion filed under this section shall be 
accompanied by a signed statement 
representing that counsel for the mov-
ing party has conferred or made a good 
faith effort to confer with opposing 
counsel in a good faith effort to resolve 
by agreement the issues raised by the 
motion and has been unable to reach 
such an agreement. If some of the mat-
ters in controversy have been resolved 
by agreement, the statement shall 
specify the matters so resolved and the 
matters remaining unresolved. 

(g) Ruling on non-dispositive motions. 
Unless otherwise provided by a rel-
evant section of this part, a hearing of-
ficer shall rule on non-dispositive mo-
tions. Such ruling shall be issued with-
in 14 days after the expiration of the 
time period allowed for the filing of all 
motion papers authorized by this sec-
tion. The Director, for good cause, may 
extend the time allowed for a ruling. 

(h) Proceedings not stayed. A motion 
under consideration by the Director or 
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the hearing officer shall not stay pro-
ceedings before the hearing officer un-
less the Director or the hearing officer, 
as appropriate, so orders. 

(i) Dilatory motions. Frivolous, dila-
tory, or repetitive motions are prohib-
ited. The filing of such motions may 
form the basis for sanctions. 

§ 1081.206 Availability of documents 
for inspection and copying. 

For purposes of this section, the term 
documents shall include any book, docu-
ment, record, report, memorandum, 
paper, communication, tabulation, 
chart, logs, electronic files, or other 
data or data compilations stored in any 
medium. 

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by 
order of the hearing officer, the Office 
of Enforcement shall make available 
for inspection and copying by any re-
spondent documents obtained by the 
Office of Enforcement prior to the in-
stitution of proceedings, from persons 
not employed by the Bureau, in con-
nection with the investigation leading 
to the institution of proceedings. Such 
documents shall include: 

(i) Any documents turned over in re-
sponse to civil investigative demands 
or other written requests to provide 
documents or to be interviewed issued 
by the Office of Enforcement; 

(ii) All transcripts and transcript ex-
hibits; and 

(iii) Any other documents obtained 
from persons not employed by the Bu-
reau. 

(2) In addition, the Office of Enforce-
ment shall make available for inspec-
tion and copying by any respondent: 

(i) Each civil investigative demand or 
other written request to provide docu-
ments or to be interviewed issued by 
the Office of Enforcement in connec-
tion with the investigation leading to 
the institution of proceedings; and 

(ii) Any final examination or inspec-
tion reports prepared by any other Of-
fice of the Bureau if the Office of En-
forcement either intends to introduce 
any such report into evidence or to use 
any such report to refresh the recollec-
tion of, or impeach, any witness. 

(3) Nothing in paragraph (a) of this 
section shall limit the right of the Of-

fice of Enforcement to make available 
any other document, or shall limit the 
right of a respondent to seek access to 
or production pursuant to subpoena of 
any other document, or shall limit the 
authority of the hearing officer to 
order the production of any document 
pursuant to subpoena. 

(4) Nothing in paragraph (a) of this 
section shall require the Office of En-
forcement to produce a final examina-
tion or inspection report prepared by 
any other Office of the Bureau or any 
other government agency to a respond-
ent who is not the subject of that re-
port. 

(b) Documents that may be withheld. (1) 
The Office of Enforcement may with-
hold a document if: 

(i) The document is privileged; 
(ii) The document is an internal 

memorandum, note or writing prepared 
by a person employed by the Bureau or 
another government agency, other 
than an examination or supervision re-
port as specified in paragraph (a)(2)(ii) 
of this section, or would otherwise be 
subject to the work product doctrine 
and will not be offered in evidence; 

(iii) The document was obtained from 
a domestic or foreign governmental en-
tity and is either not relevant to the 
resolution of the proceeding or was 
provided on condition that the infor-
mation not be disclosed; 

(iv) The document would disclose the 
identity of a confidential source; 

(v) Applicable law prohibits the dis-
closure of the document; or 

(vi) The hearing officer grants leave 
to withhold a document or category of 
documents as not relevant to the sub-
ject matter of the proceeding or other-
wise, for good cause shown. 

(2) Nothing in paragraph (b)(1) of this 
section authorizes the Office of En-
forcement in connection with an adju-
dication proceeding to withhold mate-
rial exculpatory evidence in the posses-
sion of the Office that would otherwise 
be required to be produced pursuant to 
paragraph (a) of this section. 

(c) Withheld document list. The hear-
ing officer may require the Office of 
Enforcement to produce a list of docu-
ments or categories of documents with-
held pursuant to paragraphs (b)(1)(i) 
through (v) of this section or to submit 
to the hearing officer any document 
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withheld, except for any documents 
that are being withheld pursuant to 
section (b)(1)(iii), in which case the Of-
fice of Enforcement shall inform the 
other parties of the fact that such doc-
uments are being withheld, but no fur-
ther disclosures regarding those docu-
ments shall be required. The hearing 
officer may determine whether any 
withheld document should be made 
available for inspection and copying. 
When similar documents are withheld 
pursuant to paragraphs (b)(1)(i) 
through (v) of this section, those docu-
ments may be identified by category 
instead of by individual document. The 
hearing officer retains discretion to de-
termine when an identification by cat-
egory is insufficient. 

(d) Timing of inspection and copying. 
Unless otherwise ordered by the hear-
ing officer, the Office of Enforcement 
shall commence making documents 
available to a respondent for inspection 
and copying pursuant to this section 
no later than seven days after service 
of the notice of charges. 

(e) Place of inspection and copying. 
Documents subject to inspection and 
copying pursuant to this section shall 
be made available to the respondent for 
inspection and copying at the Bureau 
office where they are ordinarily main-
tained, or at such other place as the 
parties, in writing, may agree. A re-
spondent shall not be given custody of 
the documents or leave to remove the 
documents from the Bureau’s offices 
pursuant to the requirements of this 
section other than by written agree-
ment of the Office of Enforcement. 
Such agreement shall specify the docu-
ments subject to the agreement, the 
date they shall be returned and such 
other terms or conditions as are appro-
priate to provide for the safekeeping of 
the documents. 

(f) Copying costs and procedures. The 
respondent may obtain a photocopy of 
any documents made available for in-
spection or, at the discretion of the Of-
fice of Enforcement, electronic copies 
of such documents. The respondent 
shall be responsible for the cost of 
photocopying. Unless otherwise or-
dered, charges for copies made by the 
Office of Enforcement at the request of 
the respondent will be at the rate 
charged pursuant to part 1070. The re-

spondent shall be given access to the 
documents at the Bureau’s offices or 
such other place as the parties may 
agree during normal business hours for 
copying of documents at the respond-
ent’s expense. 

(g) Duty to supplement. If the Office of 
Enforcement acquires information that 
it intends to rely upon at a hearing 
after making its disclosures under 
paragraph (a)(1) of this section, the Of-
fice of Enforcement shall supplement 
its disclosures to include such informa-
tion. 

(h) Failure to make documents avail-
able—harmless error. In the event that a 
document required to be made avail-
able to a respondent pursuant to this 
section is not made available by the Of-
fice of Enforcement, no rehearing or 
redecision of a proceeding already 
heard or decided shall be required un-
less the respondent establishes that the 
failure to make the document available 
was not harmless error. 

(i) Disclosure of privileged or protected 
information or communications; scope of 
waiver; obligations of receiving party. (1) 
The disclosure of privileged or pro-
tected information or communications 
by any party during an adjudication 
proceeding shall not operate as a waiv-
er if: 

(i) The disclosure was inadvertent; 
(ii) The holder of the privilege or pro-

tection took reasonable steps to pre-
vent disclosure; and 

(iii) The holder promptly took rea-
sonable steps to rectify the error, in-
cluding notifying any party that re-
ceived the information or communica-
tion of the claim and the basis for it. 

(2) After being notified, the receiving 
party must promptly return, sequester, 
or destroy the specified information 
and any copies it has; must not use or 
disclose the information until the 
claim is resolved; must take reasonable 
steps to retrieve the information if the 
party disclosed it before being notified; 
and may promptly present the informa-
tion to the hearing officer under seal 
for a determination of the claim. The 
producing party must preserve the in-
formation until the claim is resolved. 
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(3) The disclosure of privileged or 
protected information or communica-
tions by any party during an adjudica-
tion proceeding shall waive the privi-
lege or protection, with respect to 
other parties to the proceeding, as to 
undisclosed information or commu-
nications only if: 

(i) The waiver is intentional; 
(ii) The disclosed and undisclosed in-

formation or communications concern 
the same subject matter; and 

(iii) They ought in fairness to be con-
sidered together. 

§ 1081.207 Production of witness state-
ments. 

(a) Availability. Any respondent may 
move that the Office of Enforcement 
produce for inspection and copying any 
statement of any person called or to be 
called as a witness by the Office of En-
forcement that pertains, or is expected 
to pertain, to his or her direct testi-
mony and that would be required to be 
produced pursuant to the Jencks Act, 
18 U.S.C. 3500, if the adjudication pro-
ceeding were a criminal proceeding. 
For purposes of this section, the term 
‘‘statement’’ shall have the meaning 
set forth in 18 U.S.C. 3500(e). Such pro-
duction shall be made at a time and 
place fixed by the hearing officer and 
shall be made available to any party, 
provided, however, that the production 
shall be made under conditions in-
tended to preserve the items to be in-
spected or copied. 

(b) Failure to produce—harmless error. 
In the event that a statement required 
to be made available to a respondent 
pursuant to this section is not made 
available by the Office of Enforcement, 
no rehearing or redecision of a pro-
ceeding already heard or decided shall 
be required unless the respondent es-
tablishes that the failure to make the 
statement available was not harmless 
error. 

§ 1081.208 Subpoenas. 

(a) Availability. In connection with 
any hearing ordered by the hearing of-
ficer, a party may request the issuance 
of one or more subpoenas requiring the 
attendance and testimony of witnesses 
at the designated time and place of the 
hearing, or the production of documen-

tary or other tangible evidence return-
able at any designated time or place. 

(b) Procedure. Unless made on the 
record at a hearing, requests for 
issuance of a subpoena shall be made in 
writing, and filed and served on each 
party pursuant to subpart A of this 
part. The request must contain a pro-
posed subpoena and a brief statement 
showing the general relevance and rea-
sonableness of the scope of testimony 
or documents sought. 

(c) Signing may be delegated. A hear-
ing officer may authorize issuance of a 
subpoena, and may delegate the man-
ual signing of the subpoena to any 
other person. 

(d) Standards for issuance. The hear-
ing officer shall promptly issue any 
subpoena requested pursuant to this 
section. However, where it appears to 
the hearing officer that the subpoena 
sought may be unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may, in his or her 
discretion, as a condition precedent to 
the issuance of the subpoena, require 
the person seeking the subpoena to 
show further the general relevance and 
reasonable scope of the testimony or 
other evidence sought. If after consid-
eration of all the circumstances, the 
hearing officer determines that the 
subpoena or any of its terms is unrea-
sonable, oppressive, excessive in scope, 
or unduly burdensome, he or she may 
refuse to issue the subpoena, or issue it 
only upon such conditions as fairness 
requires. In making the foregoing de-
termination, the hearing officer may 
inquire of the other participants 
whether they will stipulate to the facts 
sought to be proved. 

(e) Service. Upon issuance by the 
hearing officer, the party making the 
request shall serve the subpoena on the 
person named in the subpoena and on 
each party in accordance with 
§ 1081.113(c). Subpoenas may be served 
in any State, territory, possession of 
the United States, or the District of 
Columbia, on any person or company 
doing business in any State, territory, 
possession of the United States, or the 
District of Columbia, or as otherwise 
permitted by law. 

(f) Tender of fees required. When a sub-
poena compelling the attendance of a 
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person at a hearing is issued at the re-
quest of anyone other than an officer 
or agency of the United States, service 
is valid only if the subpoena is accom-
panied by a tender to the subpoenaed 
person of the fees for one day’s attend-
ance and mileage specified by § 1081.116. 

(g) Production of documentary material. 
Production of documentary material in 
response to a subpoena shall be made 
under a sworn certificate, in such form 
as the subpoena designates, by the per-
son to whom the subpoena is directed 
or, if not a natural person, by any per-
son having knowledge of the facts and 
circumstances relating to such produc-
tion, to the effect that all of the docu-
mentary material required by the sub-
poena and in the possession, custody, 
or control of the person to whom the 
subpoena is directed has been produced 
and made available to the custodian. 

(h) Motion to quash or modify. (1) Pro-
cedure. Any person to whom a subpoena 
is directed, or who is an owner, creator, 
or the subject of the documents that 
are to be produced pursuant to a sub-
poena, or any party may, prior to the 
time specified therein for compliance, 
but in no event more than ten days 
after the date of service of such sub-
poena, move that the subpoena be 
quashed or modified. Such motion shall 
be filed and served on all parties pursu-
ant to subpart A of this part. Notwith-
standing § 1081.205, the party on whose 
behalf the subpoena was issued or en-
forcement counsel may, within five 
days of service of the motion, file a re-
sponse to the motion. Reply briefs are 
not permitted unless requested by the 
hearing officer. Filing a motion to 
modify a subpoena does not stay the 
movant’s obligation to comply with 
those portions of the subpoena that the 
person has not sought to modify. 

(2) Standards governing motion to 
quash or modify. If compliance with the 
subpoena would be unreasonable, op-
pressive, or unduly burdensome, the 
hearing officer shall quash or modify 
the subpoena, or may order return of 
the subpoena only upon specified condi-
tions. These conditions may include 
but are not limited to a requirement 
that the party on whose behalf the sub-
poena was issued shall make reason-
able compensation to the person to 
whom the subpoena was addressed for 

the cost of copying or transporting evi-
dence to the place for return of the 
subpoena. 

(i) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the hearing officer 
which directs compliance with all or 
any portion of a subpoena, the Bu-
reau’s General Counsel may, on its own 
motion or at the request of the party 
on whose behalf the subpoena was 
issued, apply to an appropriate United 
States district court, in the name of 
the Bureau but on relation of such 
party, for an order requiring compli-
ance with so much of the subpoena as 
the hearing officer has not quashed or 
modified, unless, in the judgment of 
the General Counsel, the enforcement 
of such subpoena would be inconsistent 
with law and the policies of Title X of 
the Dodd-Frank Act. Failure to request 
that the Bureau’s General Counsel seek 
enforcement of a subpoena constitutes 
a waiver of any claim of prejudice 
predicated upon the unavailability of 
the testimony or evidence sought. 

§ 1081.209 Deposition of witness un-
available for hearing. 

(a) General rules. (1) If a witness will 
not be available for the hearing, a 
party desiring to preserve that 
witness’s testimony for the record may 
request in accordance with the proce-
dures set forth in this section that the 
hearing officer issue a subpoena, in-
cluding a subpoena duces tecum, requir-
ing the attendance of the witness at a 
deposition. The hearing officer may 
issue a deposition subpoena under this 
section upon a showing that: 

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness, or infirmity, or will otherwise be 
unavailable; 

(ii) The witness’s unavailability was 
not procured or caused by the sub-
poenaing party; 

(iii) The testimony is reasonably ex-
pected to be material; and 

(iv) Taking the deposition will not 
result in any undue burden to any 
other party and will not cause undue 
delay of the proceeding. 

(2) In addition to making a showing 
as required by paragraph (a)(1) of this 
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section, the request for a deposition 
subpoena must contain a proposed dep-
osition subpoena and a brief statement 
showing the general relevance and rea-
sonableness of the scope of testimony 
and documents sought, and the time 
and place for taking the deposition. 
Any request to record the deposition 
by audio-visual means must be made in 
the request for a deposition subpoena. 

(3) Any requested deposition sub-
poena that sets forth a valid basis for 
its issuance must be promptly issued, 
unless the hearing officer on his or her 
own motion requires a written response 
or requires attendance at a conference 
concerning whether the requested sub-
poena should be issued. However, where 
it appears to the hearing officer that 
the deposition subpoena sought may be 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he or she 
may, in his or her discretion, as a con-
dition precedent to the issuance of the 
deposition subpoena, require the person 
seeking the deposition subpoena to 
show further the general relevance and 
reasonable scope of the testimony or 
other evidence sought. If after consid-
eration of all the circumstances, the 
hearing officer determines that the 
deposition subpoena or any of its terms 
is unreasonable, oppressive, excessive 
in scope, or unduly burdensome, he or 
she may refuse to issue the deposition 
subpoena, or issue it only upon such 
conditions as fairness requires. In mak-
ing the foregoing determination, the 
hearing officer may inquire of the 
other participants whether they will 
stipulate to the facts sought to be 
proved. 

(4) Unless the hearing officer orders 
otherwise, no deposition under this sec-
tion shall be taken on fewer than 14 
days’ notice to the witness and all par-
ties. 

(b) Procedure. Unless made on the 
record at a hearing, requests for 
issuance of a deposition subpoena shall 
be made in writing, and filed and 
served on each party pursuant to sub-
part A of this part. 

(c) Signing may be delegated. A hear-
ing officer may authorize issuance of a 
deposition subpoena, and may delegate 
the manual signing of the deposition 
subpoena to any other person. 

(d) Service. Upon issuance by the 
hearing officer, the party making the 
request shall serve the subpoena on the 
person named in the subpoena and on 
each party in accordance with 
§ 1081.113(c). Deposition subpoenas may 
be served in any State, territory, pos-
session of the United States, or the 
District of Columbia, on any person or 
company doing business in any State, 
territory, possession of the United 
States, or the District of Columbia, or 
as otherwise permitted by law. 

(e) Tender of fees required. When a 
subpoena compelling the attendance of 
a person at a deposition is issued at the 
request of anyone other than an officer 
or agency of the United States, service 
is valid only if the subpoena is accom-
panied by a tender to the subpoenaed 
person of the fees for one day’s attend-
ance and mileage specified by § 1081.116. 

(f) Motion to quash or modify. (1) Pro-
cedure. Any person to whom a deposi-
tion subpoena is directed, or who is an 
owner, creator, or the subject of the 
documents that are to be produced pur-
suant to a deposition subpoena, or any 
party may, prior to the time specified 
therein for compliance, but in no event 
more than ten days after the date of 
service of such subpoena, move that 
the deposition subpoena be quashed or 
modified. Such motion must include a 
statement of the basis for the motion 
to quash or modify the deposition sub-
poena, and shall be filed and served on 
all parties pursuant to subpart A of 
this part. Notwithstanding § 1081.205, 
the party on whose behalf the deposi-
tion subpoena was issued or enforce-
ment counsel may, within five days of 
service of the motion, file a response to 
the motion. Reply briefs are not per-
mitted unless requested by the hearing 
officer. 

(2) Standards governing motion to 
quash or modify. If compliance with the 
deposition subpoena would be unrea-
sonable, oppressive or unduly burden-
some, or the deposition subpoena does 
not meet the requirements set forth in 
paragraph (a)(1) of this section, the 
hearing officer shall quash or modify 
the deposition subpoena, or may order 
return of the deposition subpoena only 
upon specified conditions. These condi-
tions may include but are not limited 
to a requirement that the party on 
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whose behalf the deposition subpoena 
was issued shall make reasonable com-
pensation to the person to whom the 
deposition subpoena was addressed for 
the cost of copying or transporting evi-
dence to the place for return of the 
deposition subpoena. 

(g) Procedure upon deposition. (1) 
Depositions shall be taken before any 
person before whom a deposition may 
be taken pursuant to the Federal Rules 
of Civil Procedure (the ‘‘deposition of-
ficer’’). 

(2) The witness being deposed may 
have an attorney present during the 
deposition. 

(3) Each witness testifying pursuant 
to a deposition subpoena must be duly 
sworn, and each party shall have the 
right to examine the witness. Objec-
tions to questions or documents must 
be in short form, stating the grounds 
for the objection. Objections to ques-
tions of evidence shall be noted by the 
deposition officer upon the deposition, 
but a deposition officer other than the 
hearing officer shall not have the 
power to decide on the competency, 
materiality, or relevance of evidence. 
Failure to object to questions or docu-
ments is not deemed a waiver except 
where the ground for the objection 
might have been avoided if the objec-
tion had been timely presented. All 
questions, answers, and objections 
must be recorded. 

(4) The deposition must be subscribed 
by the witness, unless the parties and 
the witness, by stipulation, have 
waived the signing, or the witness is 
ill, cannot be found, or has refused to 
sign. If the deposition is not subscribed 
by the witness, the court reporter tak-
ing the deposition shall certify that 
the transcript is a true and complete 
transcript of the deposition. 

(5) The original deposition transcript 
and exhibits shall be filed with the Of-
fice of Administrative Adjudication. 
The cost of the transcript shall be paid 
by the party requesting the deposition. 
A copy of the deposition shall be avail-
able to the deponent and each party for 
purchase at prescribed rates. 

(h) Enforcing subpoenas. Any party 
may move before the hearing officer 
for an order compelling the witness to 
answer any questions the witness has 
refused to answer or submit any evi-

dence the witness has refused to sub-
mit during the deposition. If a subpoe-
naed person fails to comply with any 
order of the hearing officer which di-
rects compliance with all or any por-
tion of a deposition subpoena under 
this section, the Bureau’s General 
Counsel may, on its own motion or at 
the request of the party on whose be-
half the subpoena was issued, apply to 
an appropriate United States district 
court, in the name of the Bureau but 
on relation of such party, for an order 
requiring compliance with so much of 
the subpoena as the hearing officer has 
not quashed or modified, unless, in the 
judgment of the General Counsel, the 
enforcement of such subpoena would be 
inconsistent with law and the policies 
of Title X of the Dodd-Frank Act. Fail-
ure to request that the Bureau seek en-
forcement of a subpoena constitutes a 
waiver of any claim of prejudice predi-
cated upon the unavailability of the 
testimony or evidence sought. 

§ 1081.210 Expert discovery. 
(a) At a date set by the hearing offi-

cer at the scheduling conference, each 
party shall serve the other with a re-
port prepared by each of its expert wit-
nesses. Each party shall serve the 
other parties with a list of any rebuttal 
expert witnesses and a rebuttal report 
prepared by each such witness not later 
than 28 days after the deadline for serv-
ice of expert reports, unless another 
date is set by the hearing officer. A re-
buttal report shall be limited to rebut-
tal of matters set forth in the expert 
report for which it is offered in rebut-
tal. If material outside the scope of fair 
rebuttal is presented, a party may file 
a motion not later than five days after 
the deadline for service of rebuttal re-
ports, seeking appropriate relief with 
the hearing officer, including striking 
all or part of the report, leave to sub-
mit a surrebuttal report by the party’s 
own experts, or leave to call a 
surrebuttal witness and to submit a 
surrebuttal report by that witness. 

(b) No party may call an expert wit-
ness at the hearing unless he or she has 
been listed and has provided reports as 
required by this section, unless other-
wise directed by the hearing officer at 
a scheduling conference. Each side will 
be limited to calling at the hearing five 
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expert witnesses, including any rebut-
tal or surrebuttal expert witnesses. A 
party may file a motion seeking leave 
to call additional expert witnesses due 
to extraordinary circumstances. 

(c) Each report shall be signed by the 
expert and contain a complete state-
ment of all opinions to be expressed 
and the basis and reasons therefore; 
the data, materials, or other informa-
tion considered by the witness in form-
ing the opinions; any exhibits to be 
used as a summary of or support for 
the opinions; the qualifications of the 
witness, including a list of all publica-
tions authored or co-authored by the 
witness within the preceding ten years; 
the compensation to be paid for the 
study and testimony; and a listing of 
any other cases in which the witness 
has testified or sought to testify as an 
expert at trial or hearing, or by deposi-
tion within the preceding four years. A 
rebuttal or surrebuttal report need not 
include any information already in-
cluded in the initial report of the wit-
ness. 

(d) A party may depose any person 
who has been identified as an expert 
whose opinions may be presented at 
trial. Unless otherwise ordered by the 
hearing officer, a deposition of any ex-
pert witness shall be conducted after 
the disclosure of a report prepared by 
the witness in accordance with para-
graph (a) of this section, and at least 
seven days prior to the deadline for 
submission of rebuttal expert reports. 
A deposition of an expert witness shall 
be completed no later than 14 days be-
fore the hearing unless otherwise or-
dered by the hearing officer. No expert 
deposition shall exceed eight hours on 
the record, absent agreement of the 
parties or an order of the hearing offi-
cer for good cause shown. Expert depo-
sitions shall be conducted pursuant to 
the procedures set forth in § 1081.209(g). 

(e) A party may not discover facts 
known or opinions held by an expert 
who has been retained or specifically 
employed by another party in anticipa-
tion of litigation or preparation for the 
hearing and who is not listed as a wit-
ness for the hearing. A party may not 
discover drafts of any report required 
by this section, regardless of the form 
in which the draft is recorded, or any 
communications between another par-

ty’s attorney and any of that other 
party’s experts, regardless of the form 
of the communications, except to the 
extent that the communications: 

(1) Relate to compensation for the 
testifying expert’s study or testimony; 

(2) Identify facts or data that the 
other party’s attorney provided and 
that the testifying expert considered in 
forming the opinions to be expressed; 
or 

(3) Identify assumptions that the 
other party’s attorney provided and 
that the testifying expert relied on in 
forming the opinions to be expressed. 

(f) The hearing officer shall have the 
discretion to dispense with the require-
ment of expert discovery in appropriate 
cases. 

§ 1081.211 Interlocutory review. 
(a) Availability. The Director may, at 

any time, direct that any matter be 
submitted to him or her for review. 
Subject to paragraph (c) of this sec-
tion, the hearing officer may, on his or 
her own motion or on the motion of 
any party, certify any matter for inter-
locutory review by the Director. This 
section is the exclusive remedy for re-
view of a hearing officer’s ruling or 
order prior to the Director’s consider-
ation of the entire proceeding. 

(b) Procedure. Any party’s motion for 
certification of a ruling or order for in-
terlocutory review shall be filed with 
the hearing officer within five days of 
service of the ruling or order, shall 
specify the ruling or order or parts 
thereof for which interlocutory review 
is sought, shall attach any other por-
tions of the record on which the mov-
ing party relies, and shall otherwise 
comply with § 1081.205. Notwithstanding 
§ 1081.205, any response to such a mo-
tion must be filed within three days of 
service of the motion. The hearing offi-
cer shall issue a ruling on the motion 
within five days of the deadline for fil-
ing a response. 

(c) Certification process. Unless the Di-
rector directs otherwise, a ruling or 
order may not be submitted to the Di-
rector for interlocutory review unless 
the hearing officer, upon the hearing 
officer’s motion or upon the motion of 
a party, certifies the ruling or order in 
writing. The hearing officer shall not 
certify a ruling or order unless: 
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(1) The ruling or order would compel 
testimony of Bureau officers or em-
ployees, or those from another govern-
mental agency, or the production of 
documentary evidence in the custody 
of the Bureau or another governmental 
agency; 

(2) The ruling or order involves a mo-
tion for disqualification of the hearing 
officer pursuant to § 1081.105(c)(2); 

(3) The ruling or order suspended or 
barred an individual from appearing 
before the Bureau pursuant to 
§ 1081.107(c); or 

(4) Upon motion by a party, the hear-
ing officer is of the opinion that: 

(i) The ruling or order involves a con-
trolling question of law as to which 
there is substantial ground for dif-
ference of opinion; and 

(ii) An immediate review of the rul-
ing or order is likely to materially ad-
vance the completion of the proceeding 
or subsequent review will be an inad-
equate remedy. 

(d) Interlocutory review. A party 
whose motion for certification has been 
denied by the hearing officer may peti-
tion the Director for interlocutory re-
view. 

(e) Director review. The Director shall 
determine whether or not to review a 
ruling or order certified under this sec-
tion or the subject of a petition for in-
terlocutory review. Interlocutory re-
view is disfavored, and the Director 
will grant a petition to review a hear-
ing officer’s ruling or order prior to his 
or her consideration of a recommended 
decision only in extraordinary cir-
cumstances. The Director may decline 
to review a ruling or order certified by 
a hearing officer pursuant to paragraph 
(c) of this section or the petition of a 
party who has been denied certification 
if he or she determines that interlocu-
tory review is not warranted or appro-
priate under the circumstances, in 
which case he or she may summarily 
deny the petition. If the Director deter-
mines to grant the review, he or she 
will review the matter and issue his or 
her ruling and order in an expeditious 
fashion, consistent with the Bureau’s 
other responsibilities. 

(f) Proceedings not stayed. The filing 
of a motion requesting that the hear-
ing officer certify any of his or her 
prior rulings or orders for interlocu-

tory review or a petition for interlocu-
tory review filed with the Director, and 
the grant of any such review, shall not 
stay proceedings before the hearing of-
ficer unless he or she, or the Director, 
shall so order. The Director will not 
consider a motion for a stay unless the 
motion shall have first been made to 
the hearing officer. 

§ 1081.212 Dispositive motions. 

(a) Dispositive motions. This section 
governs the filing of motions to dismiss 
and motions for summary disposition. 
The filing of any such motion does not 
obviate a party’s obligation to file an 
answer or take any other action re-
quired by this part or by an order of 
the hearing officer, unless expressly so 
provided by the hearing officer. 

(b) Motions to dismiss. A respondent 
may file a motion to dismiss asserting 
that, even assuming the truth of the 
facts alleged in the notice of charges, it 
is entitled to dismissal as a matter of 
law. 

(c) Motion for summary disposition. A 
party may make a motion for summary 
disposition asserting that the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted 
in connection with a motion for sum-
mary disposition show that: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The moving party is entitled to a 
decision in its favor as a matter of law. 

(d) Filing of motions for summary dis-
position and responses. (1) After a re-
spondent’s answer has been filed and 
documents have been made available to 
the respondent for inspection and copy-
ing pursuant to § 1081.206, any party 
may move for summary disposition in 
its favor of all or any part of the pro-
ceeding. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
the material facts as to which the mov-
ing party contends there is no genuine 
issue. Such motion must be supported 
by documentary evidence, which may 
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take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits and any other evidentiary mate-
rials that the moving party contends 
support his or her position. The motion 
must also be accompanied by a brief 
containing the points and authorities 
in support of the contention of the 
moving party. Any party opposing a 
motion for summary disposition must 
file a statement setting forth those 
material facts as to which he or she 
contends a genuine dispute exists. Such 
opposition must be supported by evi-
dence of the same type as may be sub-
mitted in support of a motion for sum-
mary disposition and a brief containing 
the points and authorities in support of 
the contention that summary disposi-
tion would be inappropriate. 

(3) Any affidavit or declaration sub-
mitted in support of or in opposition to 
a motion for summary disposition shall 
set forth such facts as would be admis-
sible in evidence, shall show affirma-
tively that the affiant is competent to 
testify to the matters stated therein, 
and must be signed under oath and pen-
alty of perjury. 

(e) Page limitations for dispositive mo-
tions. A motion to dismiss or for sum-
mary disposition, together with any 
brief in support of the motion (exclu-
sive of any declarations, affidavits, or 
attachments) shall not exceed 35 pages 
in length. Motions for extensions of 
this length limitation are disfavored. 

(f) Opposition and reply response time 
and page limitation. Any party, within 
20 days after service of a dispositive 
motion, or within such time period as 
allowed by the hearing officer, may file 
a response to such motion. The length 
limitations set forth in paragraph (e) of 
this section shall also apply to such re-
sponses. Any reply brief filed in re-
sponse to an opposition to a dispositive 
motion shall be filed within five days 
after service of the opposition. Reply 
briefs shall not exceed ten pages. 

(g) Oral argument. At the request of 
any party or on his or her own motion, 
the hearing officer may hear oral argu-
ment on a dispositive motion. 

(h) Decision on motion. Within 30 days 
following the expiration of the time for 
filing all responses and replies to any 
dispositive motion, the hearing officer 

shall determine whether the motion 
shall be granted. If the hearing officer 
determines that dismissal or summary 
disposition is warranted, he or she 
shall issue a recommended decision 
granting the motion. If the hearing of-
ficer finds that no party is entitled to 
dismissal or summary disposition, he 
or she shall make a ruling denying the 
motion. If it appears that a party, for 
good cause shown, cannot present by 
affidavit, prior to hearing, facts essen-
tial to justify opposition to the mo-
tion, the hearing officer shall deny or 
defer the motion. 

§ 1081.213 Partial summary disposi-
tion. 

If on a motion for summary disposi-
tion under § 1081.212 a decision is not 
rendered upon the whole case or for all 
the relief asked and a hearing is nec-
essary, the hearing officer shall issue 
an order specifying the facts that ap-
pear without substantial controversy 
and directing further proceedings in 
the action. The facts so specified shall 
be deemed established. 

§ 1081.214 Prehearing conferences. 

(a) Prehearing conferences. The hear-
ing officer may, in addition to the 
scheduling conference, on his or her 
own motion or at the request of any 
party, direct counsel for the parties to 
meet with him or her (in person or by 
telephone) at a prehearing conference 
for further discussion of the issues out-
lined in § 1081.203, or for discussion of 
any additional matters that in the 
view of the hearing officer will aid in 
an orderly disposition of the pro-
ceeding, including but not limited to: 

(1) Identification of potential wit-
nesses and limitation on the number of 
witnesses; 

(2) The exchange of any prehearing 
materials including witness lists, 
statements of issues, exhibits, and any 
other materials; 

(3) Stipulations, admissions of fact, 
and the contents, authenticity, and ad-
missibility into evidence of documents; 

(4) Matters of which official notice 
may be taken; and 

(5) Whether the parties intend to in-
troduce prior sworn statements of wit-
nesses as set forth in § 1081.303(h). 
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(b) Transcript. The hearing officer, in 
his or her discretion, may require that 
a prehearing conference be recorded by 
a court reporter. A transcript of the 
conference and any materials filed, in-
cluding orders, becomes part of the 
record of the proceeding. A party may 
obtain a copy of the transcript at his 
or her expense. 

(c) Public access. Any prehearing con-
ferences shall be public unless the 
hearing officer determines, based on 
the standard set forth in § 1081.119(c), 
that the conference (or any part there-
of) shall be closed to the public. 

§ 1081.215 Prehearing submissions. 
(a) Within the time set by the hear-

ing officer, but in no case later than 
ten days before the start of the hear-
ing, each party shall serve on every 
other party: 

(1) A prehearing statement, which 
shall include an outline or narrative 
summary of its case or defense, and the 
legal theories upon which it will rely; 

(2) A final list of witnesses to be 
called to testify at the hearing, includ-
ing the name and address of each wit-
ness and a short summary of the ex-
pected testimony of each witness; 

(3) Any prior sworn statements that a 
party intends to admit into evidence 
pursuant to § 1081.303(h); 

(4) A list of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 

(5) Any stipulations of fact or liabil-
ity. 

(b) Expert witnesses. Each party who 
intends to call an expert witness shall 
also serve, in addition to the informa-
tion required by paragraph (a)(2) of this 
section, a statement of the expert’s 
qualifications, a listing of other pro-
ceedings in which the expert has given 
or sought to give expert testimony at 
trial or hearing or by deposition within 
the preceding four years, and a list of 
publications authored or co-authored 
by the expert within the preceding ten 
years, to the extent such information 
has not already been provided pursuant 
to § 1081.210. 

(c) Effect of failure to comply. No wit-
ness may testify and no exhibits may 
be introduced at the hearing if such 
witness or exhibit is not listed in the 
prehearing submissions pursuant to 

paragraph (a) of this section, except for 
good cause shown. 

§ 1081.216 Amicus participation. 

(a) Availability. An amicus brief may 
be filed only if: 

(1) A motion for leave to file the brief 
has been granted; 

(2) The brief is accompanied by writ-
ten consent of all parties; 

(3) The brief is filed at the request of 
the Director or the hearing officer, as 
appropriate; or 

(4) The brief is presented by the 
United States or an officer or agency 
thereof, or by a State or a political 
subdivision thereof. 

(b) Procedure. An amicus brief may be 
filed conditionally with the motion for 
leave. The motion for leave shall iden-
tify the interest of the movant and 
shall state the reasons why a brief of 
an amicus curiae is desirable. Except 
as all parties otherwise consent, any 
amicus curiae shall file its brief within 
the time allowed the party whose posi-
tion the amicus will support, unless 
the Director or hearing officer, as ap-
propriate, for good cause shown, grants 
leave for a later filing. In the event 
that a later filing is allowed, the order 
granting leave to file shall specify 
when an opposing party may reply to 
the brief. 

(c) Motions. A motion for leave to file 
an amicus brief shall be subject to 
§ 1081.205. 

(d) Formal requirements as to amicus 
briefs. Amicus briefs shall be filed pur-
suant to § 1081.111 and shall comply 
with the requirements of § 1081.112 and 
shall be subject to the length limita-
tion set forth in § 1081.212(e). 

(e) Oral argument. An amicus curiae 
may move to present oral argument at 
any hearing before the hearing officer, 
but such motions will be granted only 
for extraordinary reasons. 

Subpart C—Hearings 

§ 1081.300 Public hearings. 
All hearings in adjudication pro-

ceedings shall be public unless a con-
fidentiality order is entered by the 
hearing officer pursuant to § 1081.119 or 
unless otherwise ordered by the Direc-
tor on the grounds that holding an 

VerDate Mar<15>2010 16:33 Mar 04, 2013 Jkt 229042 PO 00000 Frm 01199 Fmt 8010 Sfmt 8010 Q:\12\229042.XXX ofr150 PsN: PC150



1190 

12 CFR Ch. X (1–1–13 Edition) § 1081.301 

open hearing would be contrary to the 
public interest. 

§ 1081.301 Failure to appear. 
Failure of a respondent to appear in 

person or by a duly authorized counsel 
at the hearing constitutes a waiver of 
respondent’s right to a hearing and 
may be deemed an admission of the 
facts as alleged and consent to the re-
lief sought in the notice of charges. 
Without further proceedings or notice 
to the respondent, the hearing officer 
shall file a recommended decision con-
taining findings of fact and addressing 
the relief sought in the notice of 
charges. 

§ 1081.302 Conduct of hearings. 
All hearings shall be conducted in a 

fair, impartial, expeditious, and or-
derly manner. Enforcement counsel 
shall present its case-in-chief first, un-
less otherwise ordered by the hearing 
officer, or unless otherwise expressly 
specified by law or regulation. Enforce-
ment counsel shall be the first party to 
present an opening statement and a 
closing statement, and may make a re-
buttal statement after the respondent’s 
closing statement. If there are mul-
tiple respondents, respondents may 
agree among themselves as to their 
order of presentation of their cases, but 
if they do not agree, the hearing officer 
shall fix the order. 

§ 1081.303 Evidence. 
(a) Burden of proof. Enforcement 

counsel shall have the burden of proof 
of the ultimate issue(s) of the Bureau’s 
claims at the hearing. 

(b) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act 
and other applicable law. Irrelevant, 
immaterial, and unreliable evidence 
shall be excluded. 

(2) Evidence, even if relevant, may be 
excluded if its probative value is sub-
stantially outweighed by the danger of 
unfair prejudice or confusion of the 
issues; if the evidence would be mis-
leading; or based on considerations of 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 

(3) Evidence that constitutes hearsay 
may be admitted if it is relevant, ma-
terial, and bears satisfactory indicia of 
reliability so that its use is fair. Hear-
say is a statement, other than one 
made by the declarant while testifying 
at the hearing, offered in evidence to 
prove the truth of the matter asserted. 
If otherwise meeting the standards for 
admissibility described in this section, 
transcripts of depositions, investiga-
tional hearings, prior testimony in Bu-
reau or other proceedings, and any 
other form of hearsay shall be admis-
sible and shall not be excluded solely 
on the ground that they are or contain 
hearsay. 

(4) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to this part. Evidence that 
would be inadmissible under the Fed-
eral Rules of Evidence may not be 
deemed or ruled to be inadmissible in a 
proceeding conducted pursuant to this 
part solely on that basis. 

(c) Official notice. Official notice may 
be taken of any material fact that is 
not subject to reasonable dispute in 
that it is either generally known or ca-
pable of accurate and ready determina-
tion by resort to sources whose accu-
racy cannot reasonably be questioned. 
If official notice is requested or is 
taken of a material fact not appearing 
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such 
noticed fact. 

(d) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (b) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection 
or visitation, prepared by the Bureau, a 
prudential regulator, as that term is 
defined in section 1002(24) of the Dodd- 
Frank Act, or by a State regulatory 
agency, is presumptively admissible ei-
ther with or without a sponsoring wit-
ness. 

(3) Witnesses may use existing or 
newly created charts, exhibits, cal-
endars, calculations, outlines or other 
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graphic material to summarize, illus-
trate, or simplify the presentation of 
testimony. Such materials may, sub-
ject to the hearing officer’s discretion, 
be used with or without being admitted 
into evidence. 

(4) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents 
and which come from their own files, 
the burden of proof is on the respond-
ent to introduce evidence to rebut a 
presumption that such documents are 
authentic and kept in the regular 
course of business. 

(e) Objections. (1) Objections to the 
admissibility of evidence must be time-
ly made and rulings on all objections 
must appear on the record. 

(2) Whenever evidence is excluded 
from the record, the party offering 
such evidence may make an offer of 
proof, which shall be included in the 
record. Rejected exhibits, adequately 
marked for identification, shall be re-
tained pursuant to § 1081.306(b) so as to 
be available for consideration by any 
reviewing authority. 

(3) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

(f) Stipulations. (1) The parties may, 
at any stage of the proceeding, stipu-
late as to any relevant matters of fact 
or the authentication of any relevant 
documents. Such stipulations must be 
received in evidence at a hearing and 
are binding on the parties with respect 
to the matters therein stipulated. 

(2) Unless the hearing officer directs 
otherwise, all stipulations of fact and 
law previously agreed upon by the par-
ties, and all documents, the admissi-
bility of which have been previously 
stipulated, will be admitted into evi-
dence upon commencement of the hear-
ing. 

(g) Presentation of evidence. (1) A wit-
ness at a hearing for the purpose of 
taking evidence shall testify under 
oath or affirmation. 

(2) A party is entitled to present its 
case or defense by sworn oral testi-
mony and documentary evidence, to 
submit rebuttal evidence, and to con-
duct such cross-examination as, in the 
discretion of the hearing officer, may 
be required for a full and true disclo-
sure of the facts. 

(3) An adverse party, or an officer, 
agent, or employee thereof, and any 
witness who appears to be hostile, un-
willing, or evasive, may be interro-
gated by leading questions and may 
also be contradicted and impeached by 
the party calling him or her. 

(4) The hearing officer shall exercise 
reasonable control over the mode and 
order of interrogating witnesses and 
presenting evidence so as to: 

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(ii) Avoid needless consumption of 
time; and 

(iii) Protect witnesses from harass-
ment or undue embarrassment. 

(5) The hearing officer may permit a 
witness to appear at a hearing via 
video conference or telephone for good 
cause shown. 

(h) Introducing prior sworn statements 
of witnesses into the record. At a hear-
ing, any party wishing to introduce a 
prior, sworn statement of a witness, 
not a party, otherwise admissible in 
the proceeding, may make a motion 
setting forth the reasons therefore. If 
only part of a statement is offered in 
evidence, the hearing officer may re-
quire that all relevant portions of the 
statement be introduced. If all of a 
statement is offered in evidence, the 
hearing officer may require that por-
tions not relevant to the proceeding be 
excluded. A motion to introduce a prior 
sworn statement may be granted if: 

(1) The witness is dead; 
(2) The witness is out of the United 

States, unless it appears that the ab-
sence of the witness was procured by 
the party offering the prior sworn 
statement; 

(3) The witness is unable to attend or 
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability; 

(4) The party offering the prior sworn 
statement has been unable to procure 
the attendance of the witness by sub-
poena; or 

(5) In the discretion of the hearing of-
ficer, it would be desirable, in the in-
terests of justice, to allow the prior 
sworn statement to be used. In making 
this determination, due regard shall be 
given to the presumption that wit-
nesses will testify orally in an open 
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hearing. If the parties have stipulated 
to accept a prior sworn statement in 
lieu of live testimony, consideration 
shall also be given to the convenience 
of the parties in avoiding unnecessary 
expense. 

§ 1081.304 Record of the hearing. 
(a) Reporting and transcription. Hear-

ings shall be stenographically reported 
and transcribed under the supervision 
of the hearing officer, and the original 
transcript shall be a part of the record 
and the sole official transcript. The 
live oral testimony of each witness 
may be video recorded digitally, in 
which case the video recording and the 
written transcript of the testimony 
shall be made part of the record. Copies 
of transcripts shall be available from 
the reporter at prescribed rates. 

(b) Corrections. Corrections of the of-
ficial transcript may be made only 
when they involve errors affecting sub-
stance and then only in the manner 
herein provided. Corrections ordered by 
the hearing officer or agreed to in a 
written stipulation signed by all coun-
sel and parties not represented by 
counsel, and approved by the hearing 
officer, shall be included in the record, 
and such stipulations, except to the ex-
tent they are capricious or without 
substance, shall be approved by the 
hearing officer. Corrections shall not 
be ordered by the hearing officer ex-
cept upon notice and opportunity for 
the hearing of objections. Such correc-
tions shall be made by the official re-
porter by furnishing substitute type 
pages, under the usual certificate of 
the reporter, for insertion in the offi-
cial record. The original uncorrected 
pages shall be retained in the files of 
the Bureau. 

(c) Closing of the hearing record. Upon 
completion of the hearing, the hearing 
officer shall issue an order closing the 
hearing record after giving the parties 
three days to determine if the record is 
complete or needs to be supplemented. 
The hearing officer shall retain the dis-
cretion to permit or order correction of 
the record as provided in paragraph (b) 
of this section. 

§ 1081.305 Post-hearing filings. 
(a) Proposed findings and conclusions 

and supporting briefs. (1) Using the same 

method of service for each party, the 
hearing officer shall serve notice upon 
each party that the certified tran-
script, together with all hearing exhib-
its and exhibits introduced but not ad-
mitted into evidence at the hearing, 
has been filed promptly after that fil-
ing. Any party may file with the hear-
ing officer proposed findings of fact, 
proposed conclusions of law, and a pro-
posed order within 30 days following 
service of this notice by the hearing of-
ficer or within such longer period as 
may be ordered by the hearing officer. 

(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page ref-
erences to any relevant portions of the 
record. A post-hearing brief may be 
filed in support of proposed findings 
and conclusions, either as part of the 
same document or in a separate docu-
ment. 

(b) Responsive briefs. Responsive briefs 
may be filed within 15 days after the 
date on which the parties’ proposed 
findings, conclusions, and order are 
due. Responsive briefs must be strictly 
limited to responding to matters, 
issues, or arguments raised in another 
party’s papers. A party who has not 
filed proposed findings of fact and con-
clusions of law or a post-hearing brief 
may not file a responsive brief. Unless 
directed by the hearing officer, reply 
briefs are not permitted. 

(c) Order of filing. The hearing officer 
shall not order the filing by any party 
of any post-hearing brief or responsive 
brief in advance of the other party’s fil-
ing of its post-hearing brief or respon-
sive brief. 

§ 1081.306 Record in proceedings be-
fore hearing officer; retention of 
documents; copies. 

(a) Contents of the record. The record 
of the proceeding shall consist of: 

(1) The notice of charges, the answer, 
and any amendments thereto; 

(2) Each motion, submission, or other 
paper filed in the proceedings, and any 
amendments and exceptions to or re-
garding them; 

(3) Each stipulation, transcript of 
testimony, and any document or other 
item admitted into evidence; 

(4) Any transcript of a conference or 
hearing before the hearing officer; 
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(5) Any amicus briefs filed pursuant 
to § 1081.216; 

(6) With respect to a request to dis-
qualify a hearing officer or to allow the 
hearing officer’s withdrawal under 
§ 1081.105(c), each affidavit or transcript 
of testimony taken and the decision 
made in connection with the request; 

(7) All motions, briefs, and other pa-
pers filed on interlocutory appeal; 

(8) All proposed findings and conclu-
sions; 

(9) Each written order issued by the 
hearing officer or Director; and 

(10) Any other document or item ac-
cepted into the record by the hearing 
officer. 

(b) Retention of documents not admit-
ted. Any document offered into evi-
dence but excluded shall not be consid-
ered part of the record. The Office of 
Administrative Adjudication shall re-
tain any such document until the later 
of the date upon which an order by the 
Director ending the proceeding be-
comes final and not appealable, or upon 
the conclusion of any judicial review of 
the Director’s order. 

(c) Substitution of copies. A true copy 
of a document may be substituted for 
any document in the record or any doc-
ument retained pursuant to paragraph 
(b) of this section. 

Subpart D—Decision and Appeals 
§ 1081.400 Recommended decision of 

the hearing officer. 
(a) Time period for filing recommended 

decision. Subject to paragraph (b) of 
this section, the hearing officer shall 
file a recommended decision no later 
than 90 days after the deadline for fil-
ing post-hearing responsive briefs pur-
suant to § 1081.305(b) and in no event 
later than 300 days after filing of the 
notice of charges. 

(b) Extension of deadlines. In the event 
the hearing officer presiding over the 
proceeding determines that it will not 
be possible to issue the recommended 
decision within the time periods speci-
fied in paragraph (a) of this section, 
the hearing officer shall submit a writ-
ten request to the Director for an ex-
tension of the time period for filing the 
recommended decision. This request 
must be filed no later than 30 days 
prior to the expiration of the time for 

issuance of a recommended decision. 
The request will be served on all par-
ties in the proceeding, who may file 
with the Director briefs in support of 
or in opposition to the request. Any 
such briefs must be filed within three 
days of service of the hearing officer’s 
request and shall not exceed five pages. 
If the Director determines that addi-
tional time is necessary or appropriate 
in the public interest, the Director 
shall issue an order extending the time 
period for filing the recommended deci-
sion. 

(c) Content. (1) A recommended deci-
sion shall be based on a consideration 
of the whole record relevant to the 
issues decided, and shall be supported 
by reliable, probative, and substantial 
evidence. The recommended decision 
shall include a statement of findings of 
fact (with specific page references to 
principal supporting items of evidence 
in the record) and conclusions of law, 
as well as the reasons or basis there-
fore, as to all the material issues of 
fact, law, or discretion presented on 
the record and the appropriate order, 
sanction, relief or denial thereof. The 
recommended decision shall also state 
that a notice of appeal may be filed 
within ten days after service of the rec-
ommended decision and include a 
statement that, unless a party timely 
files and perfects a notice of appeal of 
the recommended decision, the Direc-
tor may adopt the recommended deci-
sion as the final decision and order of 
the Bureau without further oppor-
tunity for briefing or argument. 

(2) Consistent with paragraph (a) of 
this section, when more than one claim 
for relief is presented in an adjudica-
tion proceeding, or when multiple par-
ties are involved, the hearing officer 
may direct the entry of a recommended 
decision as to one or more but fewer 
than all of the claims or parties only 
upon an express determination that 
there is no just reason for delay and 
upon an express direction for the entry 
of a recommended decision. 

(d) By whom made. The recommended 
decision shall be made and filed by the 
hearing officer who presided over the 
hearings, except when he or she shall 
have become unavailable to the Bu-
reau. 
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(e) Reopening of proceeding by hearing 
officer; termination of jurisdiction. (1) At 
any time from the close of the hearing 
record pursuant to § 1081.304(c) until 
the filing of his or her recommended 
decision, a hearing officer may reopen 
the proceeding for the receipt of fur-
ther evidence for good cause shown. 

(2) Except for the correction of cler-
ical errors or pursuant to an order of 
remand from the Director, the jurisdic-
tion of the hearing officer is termi-
nated upon the filing of his or her rec-
ommended decision with respect to 
those issues decided pursuant to para-
graph (c) of this section. 

(f) Filing, service, and publication. 
Upon filing by the hearing officer of 
the recommended decision, the Office 
of Administrative Adjudication shall 
promptly transmit the recommended 
decision to the Director and serve the 
recommended decision upon the par-
ties. 

§ 1081.401 Transmission of documents 
to Director; record index; certifi-
cation. 

(a) Filing of index. At the same time 
the Office of Administrative Adjudica-
tion transmits the recommended deci-
sion to the Director, the hearing officer 
shall furnish to the Director a certified 
index of the entire record of the pro-
ceedings. The certified index shall in-
clude, at a minimum, an entry for each 
paper, document or motion filed in the 
proceeding, the date of the filing, and 
the identity of the filer. The certified 
index shall also include an exhibit 
index containing, at a minimum, an 
entry consisting of exhibit number and 
title or description for each exhibit in-
troduced and admitted into evidence 
and each exhibit introduced but not ad-
mitted into evidence. 

(b) Retention of record items by the Of-
fice of Administrative Adjudication. After 
the close of the hearing, the Office of 
Administrative Adjudication shall re-
tain originals of any motions, exhibits 
or any other documents filed with, or 
accepted into evidence by, the hearing 
officer, or any other portions of the 
record that have not already been filed 
with the Office of Administrative Adju-
dication. 

§ 1081.402 Notice of appeal; review by 
the Director. 

(a) Notice of appeal. (1) Filing. Any 
party may file exceptions to the rec-
ommended decision of the hearing offi-
cer by filing a notice of appeal with the 
Office of Administrative Adjudication 
within ten days after service of the rec-
ommended decision. The notice shall 
specify the party or parties against 
whom the appeal is taken and shall 
designate the recommended decision or 
part thereof appealed from. If a timely 
notice of appeal is filed by a party, any 
other party may thereafter file a no-
tice of appeal within five days after 
service of the first notice, or within ten 
days after service of the recommended 
decision, whichever period expires last. 

(2) Perfecting a notice of appeal. Any 
party filing a notice of appeal must 
perfect its appeal by filing its opening 
appeal brief within 30 days of service of 
the recommended decision. Any party 
may respond to the opening appeal 
brief by filing an answering brief with-
in 30 days of service of the opening 
brief. Any party may file a reply to an 
answering brief within seven days of 
service of the answering brief. These 
briefs must conform to the require-
ments of § 1081.403. 

(b) Director review other than pursuant 
to an appeal. In the event no party per-
fects an appeal of the recommended de-
cision, the Director shall, within 40 
days after the date of service of the 
recommended decision, either issue a 
final decision and order adopting the 
recommended decision, or order further 
briefing regarding any portion of the 
recommended decision. The Director’s 
order for further briefing shall set 
forth the scope of review and the issues 
that will be considered and will make 
provision for the filing of briefs in ac-
cordance with the timelines set forth 
in paragraph (a)(2) of this section (ex-
cept that that opening briefs shall be 
due within 30 days of service of the 
order of review) if deemed appropriate 
by the Director. 

(c) Exhaustion of administrative rem-
edies. Pursuant to 5 U.S.C. 704, a per-
fected appeal to the Director of a rec-
ommended decision pursuant to para-
graph (a) of this section is a pre-
requisite to the seeking of judicial re-
view of a final decision and order, or 
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portion of the final decision and order, 
adopting the recommended decision. 

§ 1081.403 Briefs filed with the Direc-
tor. 

(a) Contents of briefs. Briefs shall be 
confined to the particular matters at 
issue. Each exception to the findings or 
conclusions being reviewed shall be 
stated succinctly. Exceptions shall be 
supported by citation to the relevant 
portions of the record, including ref-
erences to the specific pages relied 
upon, and by concise argument includ-
ing citation of such statutes, decisions, 
and other authorities as may be rel-
evant. If the exception relates to the 
admission or exclusion of evidence, the 
substance of the evidence admitted or 
excluded shall be set forth in the brief, 
in an appendix thereto, or by citation 
to the record. Reply briefs shall be con-
fined to matters in answering briefs of 
other parties. 

(b) Length limitation. Except with 
leave of the Director, opening and an-
swering briefs shall not exceed 30 
pages, and reply briefs shall not exceed 
15 pages, exclusive of pages containing 
the table of contents, table of authori-
ties, and any addendum that consists 
solely of copies of applicable cases, per-
tinent legislative provisions or rules, 
and exhibits. Motions to file briefs in 
excess of these limitations are 
disfavored. 

§ 1081.404 Oral argument before the 
Director. 

(a) Availability. The Director will con-
sider appeals, motions, and other mat-
ters properly before him or her on the 
basis of the papers filed by the parties 
without oral argument unless the Di-
rector determines that the presen-
tation of facts and legal arguments in 
the briefs and record and decisional 
process would be significantly aided by 
oral argument, in which case the Direc-
tor shall issue an order setting the date 
on which argument shall be held. A 
party seeking oral argument shall so 
indicate on the first page of its opening 
or answering brief. 

(b) Public arguments; transcription. 
All oral arguments shall be public un-
less otherwise ordered by the Director. 
Oral arguments before the Director 
shall be reported stenographically, un-

less otherwise ordered by the Director. 
Motions to correct the transcript of 
oral argument shall be made according 
to the same procedure provided in 
§ 1081.304(b). 

§ 1081.405 Decision of the Director. 
(a) Upon appeal from or upon further 

review of a recommended decision, the 
Director will consider such parts of the 
record as are cited or as may be nec-
essary to resolve the issues presented 
and, in addition, will, to the extent 
necessary or desirable, exercise all 
powers which he or she could have ex-
ercised if he or she had made the rec-
ommended decision. In proceedings be-
fore the Director, the record shall con-
sist of all items part of the record 
below in accordance with § 1081.306; any 
notices of appeal or order directing re-
view; all briefs, motions, submissions, 
and other papers filed on appeal or re-
view; and the transcript of any oral ar-
gument held. Review by the Director of 
a recommended decision may be lim-
ited to the issues specified in the no-
tice(s) of appeal or the issues, if any, 
specified in the order directing further 
briefing. On notice to all parties, how-
ever, the Director may, at any time 
prior to issuance of his or her decision, 
raise and determine any other matters 
that he or she deems material, with op-
portunity for oral or written argument 
thereon by the parties. 

(b) Decisional employees may advise 
and assist the Director in the consider-
ation and disposition of the case. 

(c) In rendering his or her decision, 
the Director will affirm, adopt, reverse, 
modify, set aside, or remand for further 
proceedings the recommended decision 
and will include in the decision a state-
ment of the reasons or basis for his or 
her actions and the findings of fact 
upon which the decision is predicated. 

(d) At the expiration of the time per-
mitted for the filing of reply briefs 
with the Director, the Office of Admin-
istrative Adjudication will notify the 
parties that the case has been sub-
mitted for final Bureau decision. The 
Director will issue and the Office of Ad-
ministrative Adjudication will serve 
the Director’s final decision and order 
within 90 days after such notice, unless 
within that time the Director orders 
that the adjudication proceeding or 
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any aspect thereof be remanded to the 
hearing officer for further proceedings. 

(e) Copies of the final decision and 
order of the Director shall be served 
upon each party to the proceeding, 
upon other persons required by statute, 
and, if directed by the Director or re-
quired by statute, upon any appro-
priate State or Federal supervisory au-
thority. The final decision and order 
will also be published on the Bureau’s 
Web site or as otherwise deemed appro-
priate by the Bureau. 

§ 1081.406 Reconsideration. 
Within 14 days after service of the Di-

rector’s final decision and order, any 
party may file with the Director a peti-
tion for reconsideration, briefly and 
specifically setting forth the relief de-
sired and the grounds in support there-
of. Any petition filed under this section 
must be confined to new questions 
raised by the final decision or final 
order and upon which the petitioner 
had no opportunity to argue, in writing 
or orally, before the Director. No re-
sponse to a petition for reconsideration 
shall be filed unless requested by the 
Director, who will request such re-
sponse before granting any petition for 
reconsideration. The filing of a peti-
tion for reconsideration shall not oper-
ate to stay the effective date of the 
final decision or order or to toll the 
running of any statutory period affect-
ing such decision or order unless spe-
cifically so ordered by the Director. 

§ 1081.407 Effective date; stays pend-
ing judicial review. 

(a) Other than consent orders, which 
shall become effective at the time spec-
ified therein, an order to cease and de-
sist or for other affirmative action 
under section 1053(b) of the Dodd-Frank 
Act becomes effective at the expiration 
of 30 days after the date of service pur-
suant to § 1081.113(d)(2), unless the Di-
rector agrees to stay the effectiveness 
of the order pursuant to this section. 

(b) Any party subject to a final deci-
sion and order, other than a consent 
order, may apply to the Director for a 
stay of all or part of that order pending 
judicial review. 

(c) A motion for stay shall state the 
reasons a stay is warranted and the 
facts relied upon, and shall include sup-

porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The motion shall 
address the likelihood of the movant’s 
success on appeal, whether the movant 
will suffer irreparable harm if a stay is 
not granted, the degree of injury to 
other parties if a stay is granted, and 
why the stay is in the public interest. 

(d) A motion for stay shall be filed 
within 30 days of service of the order 
on the party. Any party opposing the 
motion may file a response within five 
days after receipt of the motion. The 
movant may file a reply brief, limited 
to new matters raised by the response, 
within three days after receipt of the 
response. 

(e) The commencement of pro-
ceedings for judicial review of a final 
decision and order of the Director does 
not, unless specifically ordered by the 
Director or a reviewing court, operate 
as a stay of any order issued by the Di-
rector. The Director may, in his or her 
discretion, and on such terms as he or 
she finds just, stay the effectiveness of 
all or any part of an order pending a 
final decision on a petition for judicial 
review of that order. 

PART 1082—STATE OFFICIAL 
NOTIFICATION RULES 

AUTHORITY: 12 U.S.C. 5481 et seq. 

SOURCE: 77 FR 39116, June 29, 2012, unless 
otherwise noted. 

§ 1082.1 Procedures for notifying the 
Bureau of Consumer Financial Pro-
tection when a State Official takes 
an action to enforce Title X of the 
Dodd-Frank Wall Street Reform and 
Consumer Financial Protection Act 
of 2010. 

(a) Notice requirement. (1) Pursuant to 
12 U.S.C. 5552(b) and except as provided 
in paragraph (b) of this section, every 
State attorney general and State regu-
lator (State Official) shall provide the 
notice described in paragraph (c) of 
this section to the Office of Enforce-
ment of the Bureau of Consumer Fi-
nancial Protection (the Bureau), the 
office of the Bureau responsible for en-
forcement of Federal consumer finan-
cial law pursuant to Title X of the 
Dodd-Frank Wall Street Reform and 
Consumer Financial Protection Act of 
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