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on an ownership interest or franchise 
relationship. Whether a thing of value 
is such a return will be determined by 
analyzing facts and circumstances on a 
case by case basis. 

(iv) A return on franchise relation-
ship may be a payment to or from a 
franchisee but it does not include any 
payment which is not based on the 
franchise agreement, nor any payment 
which varies according to the number 
or amount of referrals by the 
franchisor or franchisee or which is 
based on a franchise agreement which 
has been adjusted on the basis of a pre-
vious number or amount of referrals by 
the franchiser or franchisees. A fran-
chise agreement may not be con-
structed to insulate against kickbacks 
or referral fees. 

(c) Definitions. As used in this sec-
tion: 

Associate is defined in section 3(8) of 
RESPA (12 U.S.C. 2602(8)). 

Affiliate relationship means the rela-
tionship among business entities where 
one entity has effective control over 
the other by virtue of a partnership or 
other agreement or is under common 
control with the other by a third entity 
or where an entity is a corporation re-
lated to another corporation as parent 
to subsidiary by an identity of stock 
ownership. 

Beneficial ownership means the effec-
tive ownership of an interest in a pro-
vider of settlement services or the 
right to use and control the ownership 
interest involved even though legal 
ownership or title may be held in an-
other person’s name. 

Control, as used in the definitions of 
‘‘associate’’ and ‘‘affiliate relation-
ship,’’ means that a person: 

(i) Is a general partner, officer, direc-
tor, or employer of another person; 

(ii) Directly or indirectly or acting in 
concert with others, or through one or 
more subsidiaries, owns, holds with 
power to vote, or holds proxies rep-
resenting, more than 20 percent of the 
voting interests of another person; 

(iii) Affirmatively influences in any 
manner the election of a majority of 
the directors of another person; or 

(iv) Has contributed more than 20 
percent of the capital of the other per-
son. 

Direct ownership means the holding of 
legal title to an interest in a provider 
of settlement service except where 
title is being held for the beneficial 
owner. 

Franchise is defined in FTC regula-
tion 16 CFR 436.1(h). 

Franchisor is defined in FTC regula-
tion 16 CFR 436.1(k). 

Franchisee is defined in FTC regula-
tion 16 CFR 436.1(i). 

FTC means the Federal Trade Com-
mission. 

Person who is in a position to refer set-
tlement service business means any real 
estate broker or agent, lender, mort-
gage broker, builder or developer, at-
torney, title company, title agent, or 
other person deriving a significant por-
tion of his or her gross income from 
providing settlement services. 

(d) Recordkeeping. Any documents 
provided pursuant to this section shall 
be retained for 5 years after the date of 
execution. 

(e) Appendix B of this part. Illustra-
tions in appendix B of this part dem-
onstrate some of the requirements of 
this section. 

§ 1024.16 Title companies. 

No seller of property that will be pur-
chased with the assistance of a feder-
ally related mortgage loan shall vio-
late section 9 of RESPA (12 U.S.C. 
2608). Section 1024.2 defines ‘‘required 
use’’ of a provider of a settlement serv-
ice. 

§ 1024.17 Escrow accounts. 

(a) General. This section sets out the 
requirements for an escrow account 
that a lender establishes in connection 
with a federally related mortgage loan. 
It sets limits for escrow accounts using 
calculations based on monthly pay-
ments and disbursements within a cal-
endar year. If an escrow account in-
volves biweekly or any other payment 
period, the requirements in this section 
shall be modified accordingly. A Public 
Guidance Document entitled ‘‘Bi-
weekly Payments—Example’’ provides 
examples of biweekly accounting and a 
Public Guidance Document entitled 
‘‘Annual Escrow Account Disclosure 
Statement—Example’’ provides exam-
ples of a 3-year accounting cycle that 
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