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(2) In the event of consolidation 
under paragraph (a)(1) of this section, 
appropriate adjustment to the pre-
hearing schedule may be made to avoid 
unnecessary expense, inconvenience, or 
delay. 

(b) Severance. The hearing officer 
may, upon the motion of any party, 
sever the proceeding for separate reso-
lution of the matter as to any respond-
ent only if the hearing officer finds 
that: 

(1) Undue prejudice or injustice to 
the moving party would result from 
not severing the proceeding; and 

(2) Such undue prejudice or injustice 
would outweigh the interests of judi-
cial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 1081.205 Non-dispositive motions. 
(a) Scope. This section applies to all 

motions except motions to dismiss and 
motions for summary disposition. A 
non-dispositive motion filed pursuant 
to another section of this part shall 
comply with any specific requirements 
of that section and this section to the 
extent these requirements are not in-
consistent. 

(b) In writing. (1) Unless made during 
a hearing or conference, an application 
or request for an order or ruling must 
be made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the hearing officer. Written 
memoranda, briefs, affidavits or other 
relevant material or documents may be 
filed in support of or in opposition to a 
motion. 

(c) Oral motions. The Director or the 
hearing officer, as appropriate, may 
order that an oral motion be submitted 
in writing. 

(d) Responses and replies. (1) Except as 
otherwise provided herein, within ten 
days after service of any written mo-
tion, or within such other period of 
time as may be established by the 
hearing officer or the Director, as ap-
propriate, any party may file a written 
response to a motion. The hearing offi-
cer shall not rule on any oral or writ-

ten motion before each party has had 
an opportunity to file a response. 

(2) Reply briefs, if any, may be filed 
within three days after service of the 
response. 

(3) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 

(e) Length limitations. No motion sub-
ject to this section (together with the 
brief in support of the motion) or brief 
in response to the motion shall exceed 
15 pages in length, exclusive of pages 
containing the table of contents, table 
of authorities, and any addendum that 
consists solely of copies of applicable 
cases, pertinent legislative provisions 
or rules, and exhibits. No reply brief 
shall exceed six pages in length, exclu-
sive of pages containing the table of 
contents, table of authorities, and any 
addendum that consists solely of copies 
of applicable cases, pertinent legisla-
tive provisions or rules, and exhibits. 
Motions for leave to file motions and 
briefs in excess of these limitations are 
disfavored. 

(f) Meet and confer requirements. Each 
motion filed under this section shall be 
accompanied by a signed statement 
representing that counsel for the mov-
ing party has conferred or made a good 
faith effort to confer with opposing 
counsel in a good faith effort to resolve 
by agreement the issues raised by the 
motion and has been unable to reach 
such an agreement. If some of the mat-
ters in controversy have been resolved 
by agreement, the statement shall 
specify the matters so resolved and the 
matters remaining unresolved. 

(g) Ruling on non-dispositive motions. 
Unless otherwise provided by a rel-
evant section of this part, a hearing of-
ficer shall rule on non-dispositive mo-
tions. Such ruling shall be issued with-
in 14 days after the expiration of the 
time period allowed for the filing of all 
motion papers authorized by this sec-
tion. The Director, for good cause, may 
extend the time allowed for a ruling. 

(h) Proceedings not stayed. A motion 
under consideration by the Director or 
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the hearing officer shall not stay pro-
ceedings before the hearing officer un-
less the Director or the hearing officer, 
as appropriate, so orders. 

(i) Dilatory motions. Frivolous, dila-
tory, or repetitive motions are prohib-
ited. The filing of such motions may 
form the basis for sanctions. 

§ 1081.206 Availability of documents 
for inspection and copying. 

For purposes of this section, the term 
documents shall include any book, docu-
ment, record, report, memorandum, 
paper, communication, tabulation, 
chart, logs, electronic files, or other 
data or data compilations stored in any 
medium. 

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by 
order of the hearing officer, the Office 
of Enforcement shall make available 
for inspection and copying by any re-
spondent documents obtained by the 
Office of Enforcement prior to the in-
stitution of proceedings, from persons 
not employed by the Bureau, in con-
nection with the investigation leading 
to the institution of proceedings. Such 
documents shall include: 

(i) Any documents turned over in re-
sponse to civil investigative demands 
or other written requests to provide 
documents or to be interviewed issued 
by the Office of Enforcement; 

(ii) All transcripts and transcript ex-
hibits; and 

(iii) Any other documents obtained 
from persons not employed by the Bu-
reau. 

(2) In addition, the Office of Enforce-
ment shall make available for inspec-
tion and copying by any respondent: 

(i) Each civil investigative demand or 
other written request to provide docu-
ments or to be interviewed issued by 
the Office of Enforcement in connec-
tion with the investigation leading to 
the institution of proceedings; and 

(ii) Any final examination or inspec-
tion reports prepared by any other Of-
fice of the Bureau if the Office of En-
forcement either intends to introduce 
any such report into evidence or to use 
any such report to refresh the recollec-
tion of, or impeach, any witness. 

(3) Nothing in paragraph (a) of this 
section shall limit the right of the Of-

fice of Enforcement to make available 
any other document, or shall limit the 
right of a respondent to seek access to 
or production pursuant to subpoena of 
any other document, or shall limit the 
authority of the hearing officer to 
order the production of any document 
pursuant to subpoena. 

(4) Nothing in paragraph (a) of this 
section shall require the Office of En-
forcement to produce a final examina-
tion or inspection report prepared by 
any other Office of the Bureau or any 
other government agency to a respond-
ent who is not the subject of that re-
port. 

(b) Documents that may be withheld. (1) 
The Office of Enforcement may with-
hold a document if: 

(i) The document is privileged; 
(ii) The document is an internal 

memorandum, note or writing prepared 
by a person employed by the Bureau or 
another government agency, other 
than an examination or supervision re-
port as specified in paragraph (a)(2)(ii) 
of this section, or would otherwise be 
subject to the work product doctrine 
and will not be offered in evidence; 

(iii) The document was obtained from 
a domestic or foreign governmental en-
tity and is either not relevant to the 
resolution of the proceeding or was 
provided on condition that the infor-
mation not be disclosed; 

(iv) The document would disclose the 
identity of a confidential source; 

(v) Applicable law prohibits the dis-
closure of the document; or 

(vi) The hearing officer grants leave 
to withhold a document or category of 
documents as not relevant to the sub-
ject matter of the proceeding or other-
wise, for good cause shown. 

(2) Nothing in paragraph (b)(1) of this 
section authorizes the Office of En-
forcement in connection with an adju-
dication proceeding to withhold mate-
rial exculpatory evidence in the posses-
sion of the Office that would otherwise 
be required to be produced pursuant to 
paragraph (a) of this section. 

(c) Withheld document list. The hear-
ing officer may require the Office of 
Enforcement to produce a list of docu-
ments or categories of documents with-
held pursuant to paragraphs (b)(1)(i) 
through (v) of this section or to submit 
to the hearing officer any document 
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