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amount of any assets that would be in-
tangible assets under GAAP. 

Total capital means the sum of the 
Bank’s permanent capital, the amount 
paid-in for its Class A stock, the 
amount of any general allowances for 
losses, and the amount of any other in-
struments indentified in a Bank’s cap-
ital plan that the Director has deter-
mined to be available to absorb losses 
incurred by such Bank. For a Bank 
that has issued neither Class A nor 
Class B stock, the Bank’s total capital 
shall be the measure of capital used to 
determine compliance with its min-
imum capital requirement. 

§ 1229.2 Determination of a Bank’s 
capital classification. 

(a) Quarterly determination. The Di-
rector shall determine the capital clas-
sification for each Bank no less often 
than once a quarter based on the cap-
ital classifications in § 1229.3 of this 
subpart. The Director may make a de-
termination with regard to a capital 
classification for a Bank more often 
than the minimum required under this 
paragraph or make a determination for 
one or more Banks without making a 
determination for all the Banks. 

(b) Notification to a Bank. Before fi-
nalizing any action to classify a Bank 
under this section, the Director shall 
provide a Bank written notice describ-
ing the proposed action and an oppor-
tunity to submit information that the 
Bank considers relevant to the pro-
posed action in accordance with 
§ 1229.12 of this subpart. 

(c) Notification to the FHFA. A Bank 
shall provide written notification with-
in ten calendar days of any event or de-
velopment that has caused or is likely 
to cause its permanent or total capital 
to fall below the level necessary to 
maintain its capital classification at 
the level assigned in the most recent 
capital classification or reclassifica-
tion determination by the Director or 
that is contained in the most recent 
notice of a proposed capital classifica-
tion or reclassification provided under 
§ 1229.12(a) of this subpart. 

§ 1229.3 Criteria for a Bank’s capital 
classification. 

(a) Adequately capitalized. Except 
where the Director has exercised au-

thority to reclassify a Bank, a Bank 
shall be considered adequately capital-
ized if, at the time of the determina-
tion under § 1229.2(a) of this subpart, 
the Bank has sufficient permanent and 
total capital, as applicable, to meet or 
exceed its risk-based and minimum 
capital requirements. 

(b) Undercapitalized. Except where the 
Director has exercised authority to re-
classify a Bank, a Bank shall be consid-
ered undercapitalized if, at the time of 
the determination under § 1229.2(a) of 
this subpart, the Bank does not have 
sufficient permanent or total capital, 
as applicable, to meet any one or more 
of its risk-based or minimum capital 
requirements but such deficiency is not 
of a magnitude to classify the Bank as 
significantly undercapitalized or criti-
cally undercapitalized. 

(c) Significantly undercapitalized. Ex-
cept where the Director has exercised 
authority to reclassify a Bank, a Bank 
shall be considered significantly under-
capitalized if, at the time of the deter-
mination under § 1229.2(a) of this sub-
part, the amount of permanent or total 
capital held by the Bank is less than 75 
percent of what is required to meet any 
one of its risk-based or minimum cap-
ital requirements but the magnitude of 
the Bank’s deficiency in total capital 
is not sufficient to classify it as criti-
cally undercapitalized. 

(d) Critically undercapitalized. Except 
where the Director has exercised au-
thority to reclassify a Bank, a Bank 
shall be considered critically under-
capitalized if, at the time of the deter-
mination under § 1229.2(a) of this sub-
part, the total capital held by the Bank 
is less than or equal to the critical cap-
ital level for a Bank as defined under 
§ 1229.1 of this subpart. 

§ 1229.4 Reclassification by the Direc-
tor. 

(a) Discretionary reclassification. 
Where the Director determines that 
any of the grounds described in para-
graph (b) of this section exist, the Di-
rector may reclassify a Bank as: 

(1) Undercapitalized, if it is otherwise 
classified as adequately capitalized; 

(2) Significantly undercapitalized, if 
it is otherwise classified as under-
capitalized; or 
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(3) Critically undercapitalized if it is 
otherwise classified as significantly 
undercapitalized. 

(b) Grounds for discretionary reclassi-
fication. Notwithstanding any other 
provision of this subpart, the Director 
may at any time reclassify a Bank 
under this section if: 

(1) The Director determines in writ-
ing that: 

(i) The Bank is engaging in conduct 
that could result in the rapid depletion 
of permanent or total capital; 

(ii) The value of collateral pledged to 
the Bank has decreased significantly; 
or 

(iii) The value of property subject to 
mortgages owned by the Bank has de-
creased significantly. 

(2) The Director determines, after no-
tice to the Bank and opportunity for 
an informal hearing before the Direc-
tor, that a Bank is in an unsafe and un-
sound condition; or 

(3) The Director finds, under § 1371(b) 
of Safety and Soundness Act (12 U.S.C. 
4631(b)), that the Bank is engaging in 
an unsafe and unsound practice be-
cause the Bank’s asset quality, man-
agement, earnings or liquidity were 
found to be less than satisfactory dur-
ing the most recent examination, and 
any deficiency has not been corrected. 

(c) Procedures. Before finalizing any 
action to reclassify a Bank under this 
section, the Director shall provide a 
Bank written notice describing the pro-
posed action and an opportunity to 
submit information that the Bank con-
siders relevant to the Director’s pro-
posed action in accordance with 
§ 1229.12 of this subpart. 

(d) Duration. Any condition, action or 
inaction by a Bank that is the basis for 
a decision to reclassify a Bank under 
this section or under any other author-
ity provided the Director may be con-
sidered by the Director and form the 
basis of further, subsequent actions to 
reclassify the Bank until such time as 
the Bank remedies such condition or 
takes necessary action to correct such 
situation to the satisfaction of the Di-
rector. 

(e) Reservation of authority. Nothing 
in this section shall prevent the Direc-
tor from exercising any other author-
ity under the Safety and Soundness 
Act, the Bank Act or any regulation to 

reclassify a Bank for reasons not set 
forth in paragraph (b) of this section or 
to take any other action against a 
Bank. 

§ 1229.5 Capital distributions for ade-
quately capitalized Banks. 

(a) Restriction. An adequately capital-
ized Bank may not make a capital dis-
tribution if after doing so the Bank’s 
capital would be insufficient to main-
tain a classification of adequately cap-
italized. A Bank may not make a cap-
ital distribution if such distribution 
would violate any restriction on the re-
demption or repurchase of capital 
stock or the payment of a dividend set 
forth in section 6 of the Bank Act (12 
U.S.C. 1426) and any other applicable 
regulation. 

(b) Exception. Notwithstanding the 
restriction in paragraph (a) of this sec-
tion, the Director may permit a Bank 
to repurchase or redeem its shares of 
stock if the transaction is made in con-
nection with the issuance of additional 
Bank shares or obligations in at least 
an equivalent amount to the shares 
that are redeemed or repurchased and 
will reduce the Bank’s financial obliga-
tions or otherwise improve its financial 
condition. Any transaction under this 
paragraph also must conform with any 
restriction on the redemption or repur-
chase of Bank stock set forth in sec-
tion 6 of the Bank Act (12 U.S.C. 1426) 
and in any other applicable regulation. 

§ 1229.6 Mandatory actions applicable 
to undercapitalized Banks. 

(a) Mandatory Actions by the Bank. A 
Bank that is classified as undercapital-
ized shall: 

(1) Submit to the Director for ap-
proval a capital restoration plan that 
complies with the requirements and 
procedures established by § 1229.11 of 
this part and receive approval from the 
Director for such plan; 

(2) Fulfill all terms, conditions and 
obligations contained in the capital 
restoration plan as approved by the Di-
rector; 

(3) Not make any capital distribution 
that would result in the Bank being re-
classified as significantly undercapital-
ized or critically undercapitalized, nor 
make a capital distribution if such dis-
tribution would violate any restriction 
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