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change in servicing. SBA may use con-
tractors to perform these actions. 

[72 FR 18361, Apr. 12, 2007] 

§ 120.536 Servicing and liquidation ac-
tions that require the prior written 
consent of SBA. 

(a) Actions by Lenders and CDCs. Ex-
cept as otherwise provided in a Supple-
mental Guarantee Agreement with a 
Lender or an Agreement with a CDC, 
SBA must give its prior written con-
sent before a Lender or CDC takes any 
of the following actions: 

(1) Increases the principal amount of 
a loan above that authorized by SBA at 
loan origination. 

(2) Confers a Preference on the Lend-
er or CDC or engages in an activity 
that creates a conflict of interest. 

(3) Compromises the principal bal-
ance of a loan. 

(4) Takes title to any property in the 
name of SBA. 

(5) Takes title to environmentally 
contaminated property, or takes over 
operation and control of a business 
that handles hazardous substances or 
hazardous wastes. 

(6) Transfers, sells or pledges more 
than 90% of a loan. 

(7) Takes any action for which prior 
written consent is required by a Loan 
Program Requirement. 

(b) Actions by CDCs only (other than 
PCLP CDCs). SBA must give its prior 
written consent before a CDC, other 
than a PCLP CDC, takes any of the fol-
lowing actions with respect to a 504 
loan: 

(1) Alters substantially the terms or 
conditions of any Loan Instrument. 

(2) Releases collateral having a cu-
mulative market value in excess of 10 
percent of the Debenture amount or 
$10,000, whichever is less. 

(3) Accelerates the maturity of the 
note. 

(4) Compromises or releases any 
claim against any Borrower or obligor, 
or against any guarantor, standby 
creditor, or any other person that is 
contingently liable for moneys owed on 
the loan. 

(5) Purchases or pays off any indebt-
edness secured by the property that 
serves as collateral for a defaulted 504 
loan, such as payment of the debt(s) 
owed to a lien holder or lien holders 

with priority over the lien securing the 
loan. 

(6) Accepts a workout plan to re-
structure the material terms and con-
ditions of a loan that is in default or 
liquidation. 

(7) Takes any action for which prior 
written consent is required by a Loan 
Program Requirement. 

(c) Documentation requirements. For 
all servicing/liquidation actions not re-
quiring SBA’s prior written consent, 
Lenders and CDCs must document the 
justifications for their decisions and 
retain these and supporting documents 
in their file for future SBA review to 
determine if the actions taken by the 
Lender or CDC were prudent, commer-
cially reasonable, and complied with 
all Loan Program Requirements. 

[72 FR 18361, Apr. 12, 2007] 

§ 120.540 Liquidation and litigation 
plans. 

(a) SBA oversight. SBA may monitor 
or review liquidation through the re-
view of liquidation plans which all Au-
thorized CDC Liquidators and certain 
Lenders must submit to SBA for ap-
proval prior to undertaking liquida-
tion, and through liquidation wrap-up 
reports which Lenders must submit to 
SBA at the completion of liquidation. 
SBA will monitor debt collection liti-
gation, such as judicial foreclosures, 
bankruptcy proceedings and other 
state and federal insolvency pro-
ceedings, through the review of litiga-
tion plans, as set forth in this section. 

(b) Liquidation plan. An Authorized 
CDC Liquidator and a Lender for a loan 
made under its authority as a CLP 
Lender must, prior to undertaking any 
liquidation, submit a written proposed 
liquidation plan to SBA and receive 
SBA’s written approval of that plan. 

(c) Litigation plan. An Authorized 
CDC Liquidator and a Lender must ob-
tain SBA’s prior approval of a litiga-
tion plan before proceeding with any 
Non-Routine Litigation, as defined in 
paragraph (c)(1) of this section. SBA’s 
prior approval is not required for Rou-
tine Litigation, as defined in paragraph 
(c)(2) of this section. 

(1) Non-Routine Litigation includes: 
(i) All litigation where factual or 

legal issues are in dispute and require 
resolution through adjudication; 
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(ii) Any litigation where legal fees 
are estimated to exceed $10,000; 

(iii) Any litigation involving a loan 
where a Lender or Authorized CDC Liq-
uidator has an actual or potential con-
flict of interest with SBA; and 

(iv) Any litigation involving a 7(a) or 
504 loan where the Lender or CDC has 
made a separate loan to the same bor-
rower which is not a 7(a) or 504 loan. 

(2) Routine Litigation means 
uncontested litigation, such as non-ad-
versarial matters in bankruptcy and 
undisputed foreclosure actions, having 
estimated legal fees not exceeding 
$10,000. 

(d) Decision by SBA to take over litiga-
tion. If a Lender or Authorized CDC 
Liquidator is conducting, or proposes 
to conduct, debt collection litigation 
on a 7(a) loan or 504 loan, SBA may 
take over the litigation if SBA deter-
mines that the outcome of the litiga-
tion could adversely affect SBA’s ad-
ministration of the loan program or 
that the Government is entitled to 
legal remedies that are not available to 
the Lender or Authorized CDC Liqui-
dator. Examples of cases that could ad-
versely affect SBA’s administration of 
a loan program include, but are not 
limited to, situations where SBA deter-
mines that: 

(1) The litigation involves important 
governmental policy or program issues. 

(2) The case is potentially of great 
precedential value or there is a risk of 
adverse precedent to the Government. 

(3) The Lender or Authorized CDC 
Liquidator has an actual or potential 
conflict of interest with SBA. 

(4) The legal fees of the Lender or Au-
thorized CDC Liquidator’s outside 
counsel are unnecessary, unreasonable 
or not customary in the locality. 

(e) Amendments to a liquidation or liti-
gation plan. Lenders and Authorized 
CDC Liquidators must submit an 
amended liquidation or litigation plan 
to address any material changes aris-
ing during the course of the liquidation 
or litigation that were not addressed in 
the original plan or an amended plan. 
Lenders and Authorized CDC Liquida-
tors must obtain SBA’s written ap-
proval of the amended plan prior to 
taking any further liquidation or liti-
gation action. Examples of such mate-
rial changes that would require the ap-

proval of an amended plan include, but 
are not limited to: 

(1) Changes arising during the course 
of Routine Litigation that transform 
the litigation into Non-Routine Litiga-
tion, such as when the debtor contests 
a foreclosure or when the actual legal 
fees incurred exceed $10,000. 

(2) If SBA has approved a litigation 
plan where anticipated legal fees ex-
ceed $10,000, or has approved an amend-
ed plan, and thereafter the anticipated 
or actual legal fees increase by more 
than 15 percent. 

(3) If SBA has approved a liquidation 
plan, or an amended plan, and there-
after the anticipated or actual costs of 
conducting the liquidation increase by 
more than 15 percent. 

(f) Limited waiver of need for a written 
liquidation or litigation plan. SBA may, 
in its discretion, and upon request by a 
Lender or Authorized CDC Liquidator, 
waive the requirements of paragraphs 
(b), (c) or (e) of this section, if one of 
the following extraordinary cir-
cumstances warrant such a waiver: the 
need for expeditious action to avoid the 
potential risk of loss on the loan or dis-
sipation of collateral exists; an imme-
diate response is required to litigation 
by a borrower, guarantor or third 
party; or another urgent reason arises. 
The Lender or Authorized CDC Liqui-
dator must obtain SBA’s written con-
sent to such waiver before undertaking 
the Emergency action, if at all prac-
ticable. SBA’s waiver will apply only 
to the specific action(s) which the 
Lender or Authorized CDC Liquidator 
has identified to SBA as being nec-
essary to address the Emergency. The 
Lender or Authorized CDC Liquidator 
must, as soon after the Emergency as 
is practicable, submit a written liq-
uidation or litigation plan to SBA or, if 
appropriate, a written amended plan, 
and may not take further liquidation 
or litigation action without written ap-
proval of such plan or amendment by 
SBA. 

(g) Appeals. A Lender for loans made 
under its authority as a CLP Lender or 
an Authorized CDC Liquidator that dis-
agrees with an SBA office’s decision 
pertaining to an original or amended 
liquidation plan, other than such por-
tions of the plan that address litigation 
matters, may submit a written appeal 
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to the D/FA within 30 days of the deci-
sion. The D/FA or designee will make 
the final Agency decision in consulta-
tion with the Associate General Coun-
sel for Litigation. A Lender or Author-
ized CDC Liquidator that disagrees 
with an SBA office’s decision per-
taining to an original or amended liti-
gation plan, or the portion of a liquida-
tion plan addressing litigation matters, 
may submit a written appeal to the As-
sociate General Counsel for Litigation 
within 30 days of the decision. The As-
sociate General Counsel for Litigation 
will make the final Agency decision in 
consultation with the D/FA. 

[72 FR 18362, Apr. 12, 2007, as amended at 74 
FR 45753, Sept. 4, 2009] 

§ 120.541 Time for approval by SBA. 

(a) Except as set forth in paragraph 
(c) of this section, in responding to a 
request for approval under §§ 120.540(b), 
120.540(c), 120.536(b)(5) or 120.536(b)(6), 
SBA will approve or deny the request 
within 15 business days of the date 
when SBA receives the request. If SBA 
is unable to approve or deny the re-
quest within this 15-day period, SBA 
will provide a written notice of no deci-
sion to the Lender or Authorized CDC 
Liquidator, stating the reason for 
SBA’s inability to act; an estimate of 
the additional time required to act on 
the plan or request; and, if SBA deems 
appropriate, requesting additional in-
formation. 

(b) Except as set forth in paragraph 
(c) of this section, unless SBA gives its 
written consent to a proposed liquida-
tion or litigation plan, or a proposed 
amendment of a plan, or any of the ac-
tions set forth in § 120.536(b)(5) or 
§ 120.536(b)(6), SBA will not be deemed 
to have approved the proposed action. 

(c) If a Lender seeks to perform liq-
uidation on a loan made under its au-
thority as a CLP Lender by submitting 
a liquidation plan to SBA for approval, 
SBA will approve or deny such plan 
within ten business days. If SBA fails 
to approve or deny the plan within ten 
business days, SBA will be deemed to 
have approved such plan. 

[72 FR 18362, Apr. 12, 2007] 

§ 120.542 Payment by SBA of legal fees 
and other expenses. 

(a) Legal fees SBA will not pay. (1) 
SBA will not pay legal fees or other 
costs that a Lender or Authorized CDC 
Liquidator incurs: 

(i) In asserting a claim, cross claim, 
counterclaim, or third-party claim 
against SBA or in defense of an action 
brought by SBA, unless payment of 
such fees or costs is otherwise required 
by federal law. 

(ii) In connection with actions of a 
Lender or Authorized CDC Liquidator’s 
outside counsel for performing non- 
legal liquidation services, unless au-
thorized by SBA prior to the action. 

(iii) In taking actions which solely 
benefit a Lender or Authorized CDC 
Liquidator and which do not benefit 
SBA, as determined by SBA. 

(2) SBA will not pay legal fees or 
other costs a Lender or CDC incurs in 
the defense of, or pay for any settle-
ment or adverse judgment resulting 
from, a suit, counterclaim or other 
claim by a borrower, guarantor, or 
other party that seeks damages based 
upon a claim that the Lender or CDC 
breached any duty or engaged in any 
wrongful actions, unless SBA expressly 
directed the Lender or CDC to under-
take the allegedly wrongful action that 
is the subject of the suit, counterclaim 
or other claim. 

(b) Legal fees SBA may decline to pay. 
In addition to any right or authority 
SBA may have under law or contract, 
SBA may, in its discretion, decline to 
pay a Lender or Authorized CDC Liqui-
dator for all, or a portion, of legal fees 
and/or other costs incurred in connec-
tion with the liquidation and/or litiga-
tion of a 7(a) loan or 504 loan under any 
of the following circumstances: 

(1) SBA determines that the Lender 
or Authorized CDC Liquidator failed to 
perform liquidation or litigation 
promptly and in accordance with com-
mercially reasonable standards, in a 
prudent manner, or in accordance with 
any Loan Program Requirement or 
SBA approvals of either a liquidation 
or litigation plan or any amendment of 
such a plan. 

(2) A Lender or Authorized CDC Liq-
uidator fails to obtain prior written ap-
proval from SBA for any liquidation or 
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