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through the use of conference call, 
telephone or similar communications 
equipment, by means of which all per-
sons participating in the meeting can 
simultaneously speak to and hear each 
other. Any member so participating in 
a meeting shall be deemed present for 
all purposes. Actions taken by the 
Board at meetings conducted through 
the use of such equipment, including 
the votes of each member, shall be re-
corded in the usual manner in the min-
utes of the meetings of the Board. 

(f) Actions between meetings. When, in 
the judgment of the Chairman, cir-
cumstances occur making it desirable 
for the Board to consider action when 
it is not feasible to call a meeting, the 
relevant information and recommenda-
tions for action may be transmitted to 
the members by the Secretary of the 
Board and the voting members may 
communicate their votes to the Chair-
man in writing (including an action 
signed in counterpart by each Board 
member), electronically, or orally (in-
cluding telephone communication). 
Any action taken under this paragraph 
has the same effect as an action taken 
at a meeting. Any such action shall be 
recorded in the minutes. 

(g) Delegations of authority. The Board 
may delegate authority, subject to 
such terms and conditions as the Board 
deems appropriate, to the Executive 
Director, the General Counsel, or the 
Secretary of the Board, to take certain 
actions not required by the Act to be 
taken by the Board. All delegations 
shall be made pursuant to resolutions 
of the Board and recorded in writing, 
whether in the minutes of a meeting or 
otherwise. Any action taken pursuant 
to delegated authority has the effect of 
an action taken by the Board. 

§ 400.105 Staff. 
(a) Executive Director. The Executive 

Director of the Board advises and as-
sists the Board in carrying out its re-
sponsibilities under the Act, provides 
general direction with respect to the 
administration of the Board’s actions, 
directs the activities of the staff, and 
performs such other duties as the 
Board may require. 

(b) General Counsel. The General 
Counsel of the Board provides legal ad-
vice relating to the responsibilities of 

the Board and performs such other du-
ties as the Board may require. 

(c) Secretary of the Board. The Sec-
retary of the Board sends notice of all 
meetings, prepares minutes of all 
meetings, maintains a complete record 
of all votes and actions taken by the 
Board, has custody of all records of the 
Board and performs such other duties 
as the Board may require. 

(d) An individual may hold more than 
one staff position. 

[64 FR 57933, Oct. 27, 1999, as amended at 65 
FR 70293, Nov. 22, 2000] 

§ 400.106 Ex parte communications. 
Oral or written communication, not 

on the public record, between any 
member of the Board and any party or 
parties interested in any matter pend-
ing before the Board concerning the 
substance of that matter is prohibited. 

[66 FR 53079, Oct. 19, 2001] 

§ 400.107 Freedom of Information Act. 
(a) Definitions. All terms used in this 

section which are defined in 5 U.S.C. 
551 or 5 U.S.C. 552 shall have the same 
meaning in this section. In addition 
the following definitions apply to this 
section: 

(1) FOIA, as used in this section, 
means the ‘‘Freedom of Information 
Act,’’ as amended, 5 U.S.C. 552. 

(2) Commercial use request means a re-
quest from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. 

(3) Direct costs mean those expendi-
tures that the Board actually incurs in 
searching for, reviewing, and dupli-
cating documents in response to a re-
quest made under paragraph (c) of this 
section. Direct costs include, for exam-
ple, the labor costs of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits). Not in-
cluded in direct costs are overhead ex-
penses such as the costs of space and 
heating or lighting of the facility in 
which the records are kept. 

(4) Duplication means the process of 
making a copy of a document in re-
sponse to a request for disclosure of 
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