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retain copies of all such written notifi-
cations for two years. 

(2) The aircraft must be reinspected 
by maintenance personnel who meet 
the requirements of paragraph (b) of 
this section when the aircraft is next 
at an airport where such maintenance 
personnel are available. 

(d) For purposes of this section, 
emergency maintenance means main-
tenance that— 

(1) Is not scheduled and 
(2) Is made necessary by an aircraft 

condition not discovered prior to the 
departure for that location. 

Subpart E—Drug Testing Program 
Requirements 

§ 120.101 Scope. 
This subpart contains the standards 

and components that must be included 
in a drug testing program required by 
this part. 

§ 120.103 General. 
(a) Purpose. The purpose of this sub-

part is to establish a program designed 
to help prevent accidents and injuries 
resulting from the use of prohibited 
drugs by employees who perform safe-
ty-sensitive functions. 

(b) DOT procedures. (1) Each employer 
shall ensure that drug testing pro-
grams conducted pursuant to 14 CFR 
parts 65, 91, 121, and 135 comply with 
the requirements of this subpart and 
the ‘‘Procedures for Transportation 
Workplace Drug Testing Programs’’ 
published by the Department of Trans-
portation (DOT) (49 CFR part 40). 

(2) An employer may not use or con-
tract with any drug testing laboratory 
that is not certified by the Department 
of Health and Human Services (HHS) 
under the National Laboratory Certifi-
cation Program. 

(c) Employer responsibility. As an em-
ployer, you are responsible for all ac-
tions of your officials, representatives, 
and service agents in carrying out the 
requirements of this subpart and 49 
CFR part 40. 

(d) Applicable Federal Regulations. The 
following applicable regulations appear 
in 49 CFR or 14 CFR: 

(1) 49 CFR Part 40—Procedures for 
Transportation Workplace Drug Test-
ing Programs 

(2) 14 CFR: 
(i) § 67.107—First-Class Airman Med-

ical Certificate, Mental. 
(ii) § 67.207—Second-Class Airman 

Medical Certificate, Mental. 
(iii) § 67.307—Third-Class Airman 

Medical Certificate, Mental. 
(iv) § 91.147—Passenger carrying 

flight for compensation or hire. 
(v) § 135.1—Applicability 
(e) Falsification. No individual may 

make, or cause to be made, any of the 
following: 

(1) Any fraudulent or intentionally 
false statement in any application of a 
drug testing program. 

(2) Any fraudulent or intentionally 
false entry in any record or report that 
is made, kept, or used to show compli-
ance with this part. 

(3) Any reproduction or alteration, 
for fraudulent purposes, of any report 
or record required to be kept by this 
part. 

[Doc. No. FAA–2008–0937, 74 FR 22653, May 14, 
2009; Amdt. 120–0A, 75 FR 3153, Jan. 20, 2010] 

§ 120.105 Employees who must be test-
ed. 

Each employee, including any assist-
ant, helper, or individual in a training 
status, who performs a safety-sensitive 
function listed in this section directly 
or by contract (including by sub-
contract at any tier) for an employer 
as defined in this subpart must be sub-
ject to drug testing under a drug test-
ing program implemented in accord-
ance with this subpart. This includes 
full-time, part-time, temporary, and 
intermittent employees regardless of 
the degree of supervision. The safety- 
sensitive functions are: 

(a) Flight crewmember duties. 
(b) Flight attendant duties. 
(c) Flight instruction duties. 
(d) Aircraft dispatcher duties. 
(e) Aircraft maintenance and preven-

tive maintenance duties. 
(f) Ground security coordinator du-

ties. 
(g) Aviation screening duties. 
(h) Air traffic control duties. 

§ 120.107 Substances for which testing 
must be conducted. 

Each employer shall test each em-
ployee who performs a safety-sensitive 
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function for evidence of marijuana, co-
caine, opiates, phencyclidine (PCP), 
and amphetamines during each test re-
quired by § 120.109. 

§ 120.109 Types of drug testing re-
quired. 

Each employer shall conduct the 
types of testing described in this sec-
tion in accordance with the procedures 
set forth in this subpart and the DOT 
‘‘Procedures for Transportation Work-
place Drug Testing Programs’’ (49 CFR 
part 40). 

(a) Pre-employment drug testing. (1) No 
employer may hire any individual for a 
safety-sensitive function listed in 
§ 120.105 unless the employer first con-
ducts a pre-employment test and re-
ceives a verified negative drug test re-
sult for that individual. 

(2) No employer may allow an indi-
vidual to transfer from a nonsafety- 
sensitive to a safety-sensitive function 
unless the employer first conducts a 
pre-employment test and receives a 
verified negative drug test result for 
the individual. 

(3) Employers must conduct another 
pre-employment test and receive a 
verified negative drug test result be-
fore hiring or transferring an indi-
vidual into a safety-sensitive function 
if more than 180 days elapse between 
conducting the pre-employment test 
required by paragraphs (a)(1) or (2) of 
this section and hiring or transferring 
the individual into a safety-sensitive 
function, resulting in that individual 
being brought under an FAA drug test-
ing program. 

(4) If the following criteria are met, 
an employer is permitted to conduct a 
pre-employment test, and if such a test 
is conducted, the employer must re-
ceive a negative test result before put-
ting the individual into a safety-sen-
sitive function: 

(i) The individual previously per-
formed a safety-sensitive function for 
the employer and the employer is not 
required to pre-employment test the 
individual under paragraphs (a)(1) or (2) 
of this section before putting the indi-
vidual to work in a safety-sensitive 
function; 

(ii) The employer removed the indi-
vidual from the employer’s random 
testing program conducted under this 

subpart for reasons other than a 
verified positive test result on an FAA- 
mandated drug test or a refusal to sub-
mit to such testing; and 

(iii) The individual will be returning 
to the performance of a safety-sen-
sitive function. 

(5) Before hiring or transferring an 
individual to a safety-sensitive func-
tion, the employer must advise each in-
dividual that the individual will be re-
quired to undergo pre-employment 
testing in accordance with this sub-
part, to determine the presence of 
marijuana, cocaine, opiates, 
phencyclidine (PCP), and amphet-
amines, or a metabolite of those drugs 
in the individual’s system. The em-
ployer shall provide this same notifica-
tion to each individual required by the 
employer to undergo pre-employment 
testing under paragraph (a)(4) of this 
section. 

(b) Random drug testing. (1) Except as 
provided in paragraphs (b)(2) through 
(b)(4) of this section, the minimum an-
nual percentage rate for random drug 
testing shall be 50 percent of covered 
employees. 

(2) The Administrator’s decision to 
increase or decrease the minimum an-
nual percentage rate for random drug 
testing is based on the reported posi-
tive rate for the entire industry. All in-
formation used for this determination 
is drawn from the statistical reports 
required by § 120.119. In order to ensure 
reliability of the data, the Adminis-
trator considers the quality and com-
pleteness of the reported data, may ob-
tain additional information or reports 
from employers, and may make appro-
priate modifications in calculating the 
industry positive rate. Each year, the 
Administrator will publish in the FED-
ERAL REGISTER the minimum annual 
percentage rate for random drug test-
ing of covered employees. The new 
minimum annual percentage rate for 
random drug testing will be applicable 
starting January 1 of the calendar year 
following publication. 

(3) When the minimum annual per-
centage rate for random drug testing is 
50 percent, the Administrator may 
lower this rate to 25 percent of all cov-
ered employees if the Administrator 
determines that the data received 
under the reporting requirements of 
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