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persons to obtain such air transpor-
tation or services at less than such 
lawful rates, fares and charges. 

(i) Misrepresentations that special 
priorities for reservations are available 
when such special considerations are 
not in fact granted to members of the 
public generally. 

(j) Selling air transportation to per-
sons on a reservation or charter basis 
for specified space, flight, or time, or 
representing that such definite reserva-
tion or charter is or will be available or 
has been arranged, without a binding 
commitment with an air carrier for the 
furnishing of such definite reservation 
or charter as represented or sold. 

(k) Selling or issuing tickets or other 
documents to passengers to be ex-
changed or used for air transportation 
knowing or having reason to know or 
believe that such tickets or other docu-
ments will not be or cannot be legally 
honored by air carriers for air trans-
portation. 

(l) Failing or refusing to make proper 
refunds promptly when service cannot 
be performed as contracted or rep-
resenting that such refunds are obtain-
able only at some other point, thus de-
priving persons of the immediate use of 
the money to arrange other transpor-
tation, or forcing them to suffer unnec-
essary inconveniences and delays or re-
quiring them to accept transportation 
at higher cost, or under less desirable 
circumstances, or on less desirable air-
craft than that represented at the time 
of sale. 

(m) Misrepresentations regarding the 
handling, forwarding or routing of bag-
gage or other property, or the loss or 
tracing thereof, or failing or refusing 
to honor proper claims for loss of or 
damage to baggage or other property. 

(n) Misrepresentation as to the re-
quirements that must be met by per-
sons or organizations in order to qual-
ify for charter or group fare flights. 

§ 399.81 Unrealistic or deceptive 
scheduling. 

(a) The unrealistic scheduling of 
flights by any air carrier providing 
scheduled passenger air transportation 
is an unfair or deceptive practice and 
an unfair method of competition with-
in the meaning of 49 U.S.C. 41712. 

(b) With respect to the advertising of 
schedule performance, it is an unfair or 
deceptive practice and an unfair meth-
od of competition to use any figures 
purporting to reflect schedule or on- 
time performance without indicating 
the basis of the calculation, the time 
period involved, and the pairs of points 
or the percentage of system-wide oper-
ations thereby represented and wheth-
er the figures include all scheduled 
flights or only scheduled flights actu-
ally performed. 

(c) Chronically delayed flights. (1) This 
section applies to any air carrier that 
is a ‘‘reporting carrier’’ as defined in 
Part 234 of Department regulations (14 
CFR Part 234). 

(2) For the purposes of this section, a 
chronically delayed flight means any 
domestic flight that is operated at 
least 10 times a month, and arrives 
more than 30 minutes late (including 
cancelled flights) more than 50 percent 
of the time during that month. 

(3) For purposes of this paragraph, 
the Department considers all of a car-
rier’s flights that are operated in a 
given city-pair market whose sched-
uled departure times are within 30 min-
utes of the most frequently occurring 
scheduled departure time to be one sin-
gle flight. 

(4) The holding out of a chronically 
delayed flight for more than four con-
secutive one-month periods represents 
one form of unrealistic scheduling and 
is an unfair or deceptive practice and 
an unfair method of competition with-
in the meaning of 49 U.S.C. 41712. 

[DOT-OST-2007-0022, 74 FR 69003, Dec. 30, 
2009] 

§ 399.82 Passing off of carrier identity 
by affiliation between carriers. 

(a) Applicability. This policy shall 
apply to proceedings in which the 
Board, in exercising its regulatory 
powers with respect to air carriers and 
foreign air carriers, is required to de-
termine whether carriers have engaged 
in unfair or deceptive practices, or un-
fair methods of competition. The 
standards herein shall not be construed 
to supersede any action previously 
taken by the Board in a particular pro-
ceeding dealing with the subject mat-
ter of this statement, but to the extent 
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not inconsistent therewith shall pro-
vide standards which supplement, or 
implement such specific Board action. 
The limitation of this policy statement 
to certain affiliated carriers should not 
be construed as an indication that the 
Board will permit other carriers to 
pass off by means of activities which 
are inconsistent with the minimum 
safeguards set forth in paragraph (c) of 
this section. In such cases the Board 
may determine in an adjudicatory pro-
ceeding that the activities engaged in 
have a tendency to pass off and con-
stitute an unfair or deceptive practice 
or an unfair method of competition. 

(b) Definition. For the purpose of this 
statement, the term affiliation, as be-
tween an air carrier and a foreign air 
carrier, shall mean that one of the car-
riers directly or indirectly has one of 
the following relationships to the 
other: 

(1) Owns or controls 10 percent or 
more of the securities of the other, 
with or without an accompanying 
power to vote; 

(2) Is in control of the other within 
the meaning of section 408 of the Act; 

(3) Has any of the interlocking rela-
tionships described in section 409 of the 
Act; 

(4) Is jointly controlled with the 
other carrier, directly or indirectly by 
a third person; 

(5) Provides general agency services 
for the other carrier. 
For the purpose of this statement, gen-
eral agency services shall mean services 
performed under an agreement between 
an air carrier and a foreign air carrier 
which provides for the general rep-
resentation of one by the other in a 
specified area or point, in relation to 
services such as the following: Solicita-
tion and sale of passenger, express, and 
cargo transportation; airport transpor-
tation and hotel accommodations; 
local advertising and publicity, local 
sales offices; passenger services; local 
government representation; purchase, 
lease or other acquisition of equip-
ment; or aircraft and transit services, 
aircraft inspection, aircraft dispatch. 

(c) Minimum safeguards. The min-
imum safeguards which the Board will 
consider as adequate to foreclose pass-
ing off by affiliated carriers are as fol-
lows: 

(1) An air carrier and any affiliated 
foreign air carrier shall not engage in 
joint public relations activities at 
points served by both carriers which 
tend to pass off the services of one car-
rier as the services of the other carrier 
or as part of a unified system of which 
each is a part; 

(2) Where one affiliated carrier pro-
vides general agency services for the 
other carrier, at points served by both 
carriers, it shall specifically identify 
all flights of the other carrier as flights 
of that carrier without reference to 
any relationship to the carrier per-
forming the agency services; 

(3) All forms of display (including 
aircraft insignia), scheduled publica-
tions, advertising, or printed matter 
employed by affiliated carriers shall 
not state or imply that the services of 
either carrier are performed in com-
mon with the other carrier or as part 
of a single system. In cases where it is 
necessary to indicate that any agency 
service is performed by one affiliated 
carrier for the other, the references to 
the carrier performing the agency 
should be sufficiently subordinated to 
the name of the other carrier as to em-
phasize the limited role of the agent; 

(4) Telephone facilities at points 
served by both carriers should preserve 
the identity of the individual carriers; 

(5) Where joint traffic or sales facili-
ties are maintained by affiliated car-
riers, the separate identity of each car-
rier should be maintained by reason-
ably comparable use of display adver-
tising, desk-space, personnel uniforms, 
and other facilities and activities; 

(6) Where one carrier sells time pay-
ment tickets for travel over the other 
carrier (except interline travel), the 
application form should identify the 
carrier performing the transportation; 

(7) The respective personnel of the af-
filiated carriers shall preserve the indi-
vidual identity of the respective car-
riers in all public dealings. 

(d) Unfair and deceptive practice. It is 
the policy of the Board to regard any 
joint activity of an affiliated air car-
rier and a foreign air carrier as an un-
fair or deceptive practice or unfair 
method of competition where such 
joint activity does not satisfy the min-
imum safeguards enumerated in the 
preceding subsection. 
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(e) Exceptions. Exceptions to a safe-
guard set forth in paragraph (c) of this 
section may be recognized for activi-
ties in a foreign country if the Board 
finds that special circumstances per-
taining to the country render the safe-
guard inappropriate. Exceptions on 
other grounds may be recognized pur-
suant to § 399.4. 

[PS–29, 30 FR 13781, Oct. 29, 1965] 

§ 399.83 Unfair or deceptive practice of 
air carrier, foreign air carrier, or 
ticket agent in orally confirming to 
prospective passenger reserved 
space on scheduled flights. 

It is the policy of the Board to con-
sider the practice of an air carrier, for-
eign air carrier, or ticket agent, of 
stating to a prospective passenger by 
telephone or other means of commu-
nication that a reservation of space on 
a scheduled flight in air transportation 
is confirmed before a passenger has re-
ceived a ticket specifying thereon his 
confirmed reserved space, to be an un-
fair or deceptive practice and an unfair 
method of competition in air transpor-
tation or the sale thereof within the 
meaning of section 411 of the Act, un-
less the tariff of the particular air car-
rier or foreign air carrier provides for 
confirmation of reserved space by the 
means so used. 

[PS–58, 39 FR 38096, Oct. 29, 1974] 

§ 399.84 Price advertising and opt-out 
provisions. 

(a) The Department considers any ad-
vertising or solicitation by a direct air 
carrier, indirect air carrier, an agent of 
either, or a ticket agent, for passenger 
air transportation, a tour (i.e., a com-
bination of air transportation and 
ground or cruise accommodations) or 
tour component (e.g., a hotel stay) that 
must be purchased with air transpor-
tation that states a price for such air 
transportation, tour, or tour compo-
nent to be an unfair and deceptive 
practice in violation of 49 U.S.C. 41712, 
unless the price stated is the entire 
price to be paid by the customer to the 
carrier, or agent, for such air transpor-
tation, tour, or tour component. Al-
though charges included within the 
single total price listed (e.g., govern-
ment taxes) may be stated separately 
or through links or ‘‘pop ups’’ on 

websites that display the total price, 
such charges may not be false or mis-
leading, may not be displayed promi-
nently, may not be presented in the 
same or larger size as the total price, 
and must provide cost information on a 
per passenger basis that accurately re-
flects the cost of the item covered by 
the charge. 

(b) The Department considers any ad-
vertising by the entities listed in para-
graph (a) of this section of an each-way 
airfare that is available only when pur-
chased for round-trip travel to be an 
unfair and deceptive practice in viola-
tion of 49 U.S.C. 41712, unless such air-
fare is advertised as ‘‘each way’’ and in 
such a manner so that the disclosure of 
the round-trip purchase requirement is 
clearly and conspicuously noted in the 
advertisement and is stated promi-
nently and proximately to the each- 
way fare amount. The Department con-
siders it to be an unfair and deceptive 
practice to advertise each-way fares 
contingent on a round-trip purchase re-
quirement as ‘‘one-way’’ fares, even if 
accompanied by prominent and proxi-
mate disclosure of the round trip pur-
chase requirement. 

(c) When offering a ticket for pur-
chase by a consumer, for passenger air 
transportation or for a tour (i.e., a 
combination of air transportation and 
ground or cruise accommodations) or 
tour component (e.g., a hotel stay) that 
must be purchased with air transpor-
tation, a direct air carrier, indirect air 
carrier, an agent of either, or a ticket 
agent, may not offer additional op-
tional services in connection with air 
transportation, a tour, or tour compo-
nent whereby the optional service is 
automatically added to the consumer’s 
purchase if the consumer takes no 
other action, i.e., if the consumer does 
not opt out. The consumer must af-
firmatively ‘‘opt in’’ (i.e., agree) to 
such a service and the fee for it before 
that fee is added to the total price for 
the air transportation-related pur-
chase. The Department considers the 
use of ‘‘opt-out’’ provisions to be an 
unfair and deceptive practice in viola-
tion of 49 U.S.C. 41712. 

[76 FR 23166, Apr. 25, 2011] 
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