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against the respondent finds that the
order should be made applicable to that
person in order to prevent evasion of
the order that official shall issue or
amend the order accordingly.

(c) Appeals. Any person named by BIS
in an order as related to the respondent
may appeal that action. The sole issues
to be raised and ruled on in any such
appeal are whether the person so
named is related to the respondent and
whether the order is justified in order
to prevent evasion.

(1) A person named as related to the
respondent in an order issued pursuant
to §766.25 may file an appeal with the
Under Secretary for Industry and Secu-
rity pursuant to part 756 of the EAR.

(2) A person named as related to the
respondent in an order issued pursuant
to other provisions of this part may
file an appeal with the administrative
law judge.

(i) If the order made applicable to the
related person is for a violation related
to part 760 of the EAR, the related per-
son may file an appeal with the admin-
istrative law judge. The related person
may appeal the initial decision and
order of the administrative law judge
to the Under Secretary in accordance
with the procedures set forth in §766.21.

(ii) If the order made applicable to
the related person is issued pursuant to
§766.24 of this part to prevent an immi-
nent violation, the recommended deci-
sion and order of the administrative
law judge shall be reviewed by the
Under Secretary in accordance with
the procedures set forth in §766.24(e) of
this part.

(iii) If the order made applicable to
the related person is for a violation of
the EAR not related to part 760 of the
EAR and not issued pursuant to §766.24
of this part, the recommended decision
and order of the administrative law
judge shall be reviewed by the Under
Secretary in accordance with the pro-
cedures set forth in §766.22 of this part.

[61 FR 12907, Mar. 25, 1996, as amended at 71
FR 27605, May 12, 2006]

§766.24 Temporary denials.

(a) General. The procedures in this
section apply to temporary denial or-
ders issued on or after July 12, 1985. For
temporary denial orders issued on or
before July 11, 1985, the proceedings

§766.24

will be governed by the applicable reg-
ulations in effect at the time the tem-
porary denial orders were issued. With-
out limiting any other action BIS may
take under the EAR with respect to
any application, order, license or au-
thorization issued under the EAA, BIS
may ask the Assistant Secretary to
issue a temporary denial order on an exr
parte basis to prevent an imminent vio-
lation, as defined in this section, of the
EAA, the EAR, or any order, license or
authorization issued thereunder. The
temporary denial order will deny ex-
port privileges to any person named in
the order as provided for in §764.3(a)(2)
of the EAR.

(b) Issuance. (1) The Assistant Sec-
retary may issue an order temporarily
denying to a person any or all of the
export privileges described in part 764
of the EAR upon a showing by BIS that
the order is necessary in the public in-
terest to prevent an imminent viola-
tion of the EAA, the EAR, or any
order, license or authorization issued
thereunder.

(2) The temporary denial order shall
define the imminent violation and
state why it was issued without a hear-
ing. Because all denial orders are pub-
lic, the description of the imminent
violation and the reasons for pro-
ceeding on an ex parte basis set forth
therein shall be stated in a manner
that is consistent with national secu-
rity, foreign policy, business confiden-
tiality, and investigative concerns.

(3) A violation may be ‘“‘imminent”
either in time or in degree of likeli-
hood. To establish grounds for the tem-
porary denial order, BIS may show ei-
ther that a violation is about to occur,
or that the general circumstances of
the matter under investigation or case
under criminal or administrative
charges demonstrate a likelihood of fu-
ture violations. To indicate the likeli-
hood of future violations, BIS may
show that the violation under inves-
tigation or charges is significant, de-
liberate, covert and/or likely to occur
again, rather than technical or neg-
ligent, and that it is appropriate to
give notice to companies in the United
States and abroad to cease dealing
with the person in U.S.-origin items in
order to reduce the likelihood that a
person under investigation or charges
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continues to export or acquire abroad
such items, risking subsequent disposi-
tion contrary to export control re-
quirements. Lack of information estab-
lishing the precise time a violation
may occur does not preclude a finding
that a violation is imminent, so long as
there is sufficient reason to believe the
likelihood of a violation.

(4) The temporary denial order will
be issued for a period not exceeding 180
days.

(5) Notice of the issuance of a tem-
porary denial order on an ex parte basis
shall be given in accordance with
§766.5(b) of this part upon issuance.

(c) Related persons. A temporary de-
nial order may be made applicable to
related persons in accordance with
§766.23 of this part.

(d) Renewal. (1) If, no later than 20
days before the expiration date of a
temporary denial order, BIS believes
that renewal of the denial order is nec-
essary in the public interest to prevent
an imminent violation, BIS may file a
written request setting forth the basis
for its belief, including any additional
or changed circumstances, asking that
the Assistant Secretary renew the tem-
porary denial order, with modifica-
tions, if any are appropriate, for an ad-
ditional period not exceeding 180 days.
BIS’s request shall be delivered to the
respondent, or any agent designated for
this purpose, in accordance with
§766.5(b) of this part, which will con-
stitute notice of the renewal applica-
tion.

(2) Non-resident respondents. To facili-
tate timely notice of renewal requests,
a respondent not a resident of the
United States may designate a local
agent for this purpose and provide
written notification of such designa-
tion to BIS in the manner set forth in
§766.5(b) of this part.

(3) Hearing. (i) A respondent may op-
pose renewal of a temporary denial
order by filing with the Assistant Sec-
retary a written submission, supported
by appropriate evidence, to be received
not later than seven days before the ex-
piration date of such order. For good
cause shown, the Assistant Secretary
may consider submissions received not
later than five days before the expira-
tion date. The Assistant Secretary or-
dinarily will not allow discovery; how-
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ever, for good cause shown in respond-
ent’s submission, he/she may allow the
parties to take limited discovery, con-
sisting of a request for production of
documents. If requested by the re-
spondent in the written submission,
the Assistant Secretary shall hold a
hearing on the renewal application.
The hearing shall be on the record and
ordinarily will consist only of oral ar-
gument. The only issue to be consid-
ered on BIS’s request for renewal is
whether the temporary denial order
should be continued to prevent an im-
minent violation as defined herein.

(ii) Any person designated as a re-
lated person may not oppose the
issuance or renewal of the temporary
denial order, but may file an appeal in
accordance with §766.23(c) of this part.

(iii) If no written opposition to BIS’s
renewal request is received within the
specified time, the Assistant Secretary
may issue the order renewing the tem-
porary denial order without a hearing.

(4) A temporary denial order may be
renewed more than once.

(e) Appeals—(1) Filing. (i) A respond-
ent may, at any time, file an appeal of
the initial or renewed temporary denial
order with the administrative law
judge.

(ii) The filing of an appeal shall stay
neither the effectiveness of the tem-
porary denial order nor any application
for renewal, nor will it operate to bar
the Assistant Secretary’s consideration
of any renewal application.

(2) Grounds. A respondent may appeal
on the grounds that the finding that
the order is necessary in the public in-
terest to prevent an imminent viola-
tion is unsupported.

(3) Appeal procedure. A full written
statement in support of the appeal
must be filed with the appeal together
with appropriate evidence, and be si-
multaneously served on BIS, which
shall have seven days from receipt to
file a reply. Service on the administra-
tive law judge shall be addressed to
U.S. Coast Guard, ALJ Docketing Cen-
ter, 40 S. Gay Street, Baltimore, Mary-
land, 21202-4022. Service on BIS shall be
as set forth in §766.5(b) of this part.
The administrative law judge normally
will not hold hearings or entertain oral
argument on appeals.
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(4) Recommended Decision. Within 10
working days after an appeal is filed,
the administrative law judge shall sub-
mit a recommended decision to the
Under Secretary, and serve copies on
the parties, recommending whether the
issuance or the renewal of the tem-
porary denial order should be affirmed,
modified or vacated.

(5) Final decision. Within five working
days after receipt of the recommended
decision, the Under Secretary shall
issue a written order accepting, reject-
ing or modifying the recommended de-
cision. Because of the time constraints,
the Under Secretary’s review will ordi-
narily be limited to the written record
for decision, including the transcript of
any hearing. The issuance or renewal
of the temporary denial order shall be
affirmed only if there is reason to be-
lieve that the temporary denial order
is required in the public interest to
prevent an imminent violation of the
EAA, the EAR, or any order, license or
other authorization issued under the
EAA.

(f) Delivery. A copy of any temporary
denial order issued or renewed and any
final decision on appeal shall be pub-
lished in the FEDERAL REGISTER and
shall be delivered to BIS and to the re-
spondent, or any agent designated for
this purpose, and to any related person
in the same manner as provided in
§766.5 of this part for filing for papers
other than a charging letter.

[61 FR 12907, Mar. 25, 1996, as amended at 71
FR 14099, Mar. 21, 2006; 71 FR 27606, May 12,
2006; 75 FR 33683, June 15, 2010]

§766.25 Administrative action denying
export privileges.

(a) General. The Director of the Office
of Exporter Services, in consultation
with the Director of the Office of Ex-
port Enforcement, may deny the export
privileges of any person who has been
convicted of a violation of the EAA,
the EAR, or any order, license, or au-
thorization issued thereunder; any reg-
ulation, license or order issued under
the International Emergency Eco-
nomic Powers Act (560 U.S.C. 1701-1706);
18 U.S.C. 793, 794 or 798; section 4(b) of
the Internal Security Act of 1950 (50
U.S.C. 783(b)), or section 38 of the Arms
Export Control Act (22 U.S.C. 2778).

§766.25

(b) Procedure. Upon notification that
a person has been convicted of a viola-
tion of one or more of the provisions
specified in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services, in consultation with
the Director of the Office of Export En-
forcement, will determine whether to
deny such person export privileges, in-
cluding but not limited to applying for,
obtaining, or using any license, License
Exception, or export control document;
or participating in or benefiting in any
way from any export or export-related
transaction subject to the EAR. Before
taking action to deny a person export
privileges under this section, the Direc-
tor of the Office of Exporter Services
will provide the person written notice
of the proposed action and an oppor-
tunity to comment through a written
submission, unless exceptional cir-
cumstances exist. In reviewing the re-
sponse, the Director of the Office of Ex-
porter Services will consider any rel-
evant or mitigating evidence why these
privileges should not be denied. Upon
final determination, the Director of the
Office of Exporter Services will notify
by letter each person denied export
privileges under this section.

(c) Criteria. In determining whether
and for how long to deny U.S. export
privileges to a person previously con-
victed of one or more of the statutes
set forth in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services may take into consid-
eration any relevant information, in-
cluding, but not limited to, the serious-
ness of the offense involved in the
criminal prosecution, the nature and
duration of the criminal sanctions im-
posed, and whether the person has un-
dertaken any corrective measures.

(d) Duration. Any denial of export
privileges under this section shall not
exceed 10 years from the date of the
conviction of the person who is subject
to the denial.

(e) Effect. Any person denied export
privileges under this section will be
considered a ‘‘person denied export
privileges’ for purposes of §736.2(b)(4)
(General Prohibition 4—Engage in ac-
tions prohibited by a denial order) and
§764.2(k) of the EAR.

(f) Publication. The orders denying ex-
port privileges under this section are
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