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(2) When a disclosure is made that
waives attorney-client privilege or
work product, the waiver extends to an
undisclosed communication or infor-
mation only if:

(i) The waiver is intentional;

(ii) The disclosed and undisclosed in-
formation or material concern the
same subject matter; and

(iii) They ought in fairness to be con-
sidered together.

[77 FR 59308, Sept. 27, 2012]

§2.12 [Reserved]
§2.13 Noncompliance with compulsory
processes.

(a) In cases of failure to comply with
Commission compulsory processes, ap-
propriate action may be initiated by
the Commission or the Attorney Gen-
eral, including actions for enforce-
ment, forfeiture, civil penalties, or
criminal sanctions. The Commission
may also take any action as the cir-
cumstances may warrant under §4.1(e)
of this chapter.

(b) The General Counsel, pursuant to
delegation of authority by the Commis-
sion, without power of redelegation, is
authorized, when he or she deems ap-
propriate:

(1) To initiate, on behalf of the Com-
mission, an enforcement proceeding in
connection with the failure or refusal
of a recipient to comply with, or to
obey, a subpoena, a CID, or an access
order, if the return date or any exten-
sion thereof has passed, or if the recipi-
ent breaches any modification regard-
ing compliance;

(2) To approve and have prepared and
issued, in the name of the Commission,
a notice of default in connection with
the failure of a recipient of an order to
file a report pursuant to section 6(b) of
the Federal Trade Commission Act to
timely file that report, if the return
date or any extension thereof has
passed; to initiate, on behalf of the
Commission, an enforcement pro-
ceeding; or to request to the Attorney
General, on behalf of the Commission,
to initiate a civil action in connection
with the failure of such recipient to
timely file a report, when the return
date or any extension thereof has
passed;
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§2.14

(3) To initiate, on behalf of the Com-
mission, an enforcement proceeding
under section TA(g)(2) of the Clayton
Act (15 U.S.C. 18a(g)(2)) in connection
with the failure to substantially com-
ply with any request for the submis-
sion of additional information or docu-
mentary material under section
TA(e)(1) of the Clayton Act (15 U.S.C.
18a(e)(1)), provided that the General
Counsel shall provide notice to the
Commission at least 2 days before initi-
ating such action; and

(4) To seek an order of civil contempt
in cases where a court order enforcing
compulsory process has been violated.

[77 FR 59309, Sept. 27, 2012]

§2.14 Disposition.

(a) When an investigation indicates
that corrective action is warranted,
and the matter is not subject to a con-
sent settlement pursuant to subpart C
of this part, the Commission may ini-
tiate further proceedings.

(b) When corrective action is not nec-
essary or warranted in the public inter-
est, the investigation shall be closed.
The matter may nevertheless be fur-
ther investigated at any time if cir-
cumstances so warrant.

(c) In matters in which a recipient of
a preservation demand, an access let-
ter, or Commission compulsory process
has not been notified that an investiga-
tion has been closed or otherwise con-
cluded, after a period of twelve months
following the last written communica-
tion from the Commission staff to the
recipient or the recipient’s counsel, the
recipient is relieved of any obligation
to continue preserving information,
documentary material, or evidence, for
purposes of responding to the Commis-
sion’s process or the staff’s access let-
ter. The ‘“‘written communication”
may be in the form of a letter, an
email, or a facsimile.

(d) The Commission has delegated to
the Directors of the Bureaus of Com-
petition and Consumer Protection,
their Deputy Directors, the Assistant
Directors of the Bureau of Competi-
tion, the Associate Directors of the Bu-
reau of Consumer Protection, and the
Regional Directors, without power of



§2.15

redelegation, Ilimited to

close investigations.
[77 FR 59309, Sept. 27, 2012]

authority

§2.15 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) The Bureau Director, Deputy Di-
rectors, and Assistant Directors in the
Bureaus of Competition and Econom-
ics, the Bureau Director, Deputy Direc-
tors and Associate Directors of the Bu-
reau of Consumer Protection, Regional
Directors and Assistant Regional Di-
rectors are hereby authorized to re-
quest, through the Commission’s liai-
son officer, approval from the Attorney
General for the issuance of an order re-
quiring a witness to testify or provide
other information granting immunity
under title 18, section 6002, of the
United States Code.

(b) The Commission retains the right
to review the exercise of any of the
functions delegated under paragraph
(a) of this section. Appeals to the Com-
mission from an order requiring a wit-
ness to testify or provide other infor-
mation will be entertained by the Com-
mission only upon a showing that a
substantial question is involved, the
determination of which is essential to
serve the interests of justice. Such ap-
peals shall be made on the record and
shall be in the form of a brief not to ex-
ceed fifteen (15) pages in length and
shall be filed within five (5) days after
notice of the complained of action. The
appeal shall not operate to suspend the
hearing unless otherwise determined
by the person conducting the hearing
or ordered by the Commission.

(18 U.S.C. 6002, 6004)

[37 FR 5016, Mar. 9, 1972, as amended at 48 FR
41375, Sept. 15, 1983; 61 FR 50645, Sept. 26,
1996]

§2.16 Custodians.

(a) Designation. The Commission shall
designate a custodian and one or more
deputy custodians for material to be
delivered pursuant to compulsory proc-
ess in an investigation, a purpose of
which is to determine whether any per-
son may have violated any provision of
the laws administered by the Commis-
sion. The custodian shall have the pow-
ers and duties prescribed by section 21
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of the FTC Act. Deputy custodians
may perform all of the duties assigned
to custodians. The appropriate Bureau
Directors, Deputy Directors, Associate
Directors in the Bureau of Consumer
Protection, Assistant Directors in the
Bureau of Competition, Regional Di-
rectors or Assistant Regional Directors
shall take the action required by sec-
tion 21(b)(7) of the FTC Act if it is nec-
essary to replace a custodian or deputy
custodian.

(b) Copying of custodial documents.
The custodian designated pursuant to
section 21 of the Federal Trade Com-
mission Act (subject to the general su-
pervision of the Executive Director)
may, from among the material sub-
mitted, select the material the copying
of which is necessary or appropriate for
the official use of the Commission, and
shall determine, the number of copies
of any such material that are to be re-
produced. Copies of material in the
physical possession of the custodian
may be reproduced by or under the au-
thority of an employee of the Commis-
sion designated by the custodian.

(c) Material produced pursuant to the
Federal Trade Commission Act, while
in the custody of the custodian, shall
be for the official use of the Commis-
sion in accordance with the Act; but
such material shall upon reasonable
notice to the custodian be made avail-
able for examination by the person who
produced such material, or his duly au-
thorized representative, during regular
office hours established for the Com-
mission.

[45 FR 36343, May 29, 1980, as amended at 46
FR 26291, May 12, 1981; 48 FR 41376, Sept. 15,
1983; 50 FR 53305, Dec. 31, 1985]

§2.17 Statutory delays of notifications
and prohibitions of disclosure.

Upon authorization by the Commis-
sioner who issues compulsory process
pursuant to §2.7(a) or, alternatively,
upon authorization by the General
Counsel, Commission attorneys may
seek to delay notifications or prohibit
disclosures pursuant to the Right to
Financial Privacy Act (12 U.S.C. 3409),
the Electronic Communications Pri-
vacy Act (18 U.S.C. 2705), or section 7 of
the U.S. SAFE WEB Act (15 U.S.C. 57b-
2a).

[76 FR 54691, Sept. 2, 2011]
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