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If, in the alternative, the advertisement 
simply features ‘‘before’’ and ‘‘after’’ pic-
tures of a woman who says ‘‘I lost 50 pounds 
in 6 months with WeightAway,’’ the ad is 
likely to convey that her experience is rep-
resentative of what consumers will generally 
achieve. Therefore, if consumers cannot gen-
erally expect to achieve such results, the ad 
should clearly and conspicuously disclose 
what they can expect to lose in the depicted 
circumstances (e.g., ‘‘most women who use 
WeightAway for six months lose at least 15 
pounds’’). 

If the ad features the same pictures but the 
testimonialist simply says, ‘‘I lost 50 pounds 
with WeightAway,’’ and WeightAway users 
generally do not lose 50 pounds, the ad 
should disclose what results they do gen-
erally achieve (e.g., ‘‘most women who use 
WeightAway lose 15 pounds’’). 

Example 5: An advertisement presents the 
results of a poll of consumers who have used 
the advertiser’s cake mixes as well as their 
own recipes. The results purport to show 
that the majority believed that their fami-
lies could not tell the difference between the 
advertised mix and their own cakes baked 
from scratch. Many of the consumers are ac-
tually pictured in the advertisement along 
with relevant, quoted portions of their state-
ments endorsing the product. This use of the 
results of a poll or survey of consumers rep-
resents that this is the typical result that 
ordinary consumers can expect from the ad-
vertiser’s cake mix. 

Example 6: An advertisement purports to 
portray a ‘‘hidden camera’’ situation in a 
crowded cafeteria at breakfast time. A 
spokesperson for the advertiser asks a series 
of actual patrons of the cafeteria for their 
spontaneous, honest opinions of the adver-
tiser’s recently introduced breakfast cereal. 
Even though the words ‘‘hidden camera’’ are 
not displayed on the screen, and even though 
none of the actual patrons is specifically 
identified during the advertisement, the net 
impression conveyed to consumers may well 
be that these are actual customers, and not 
actors. If actors have been employed, this 
fact should be clearly and conspicuously dis-
closed. 

Example 7: An advertisement for a recently 
released motion picture shows three individ-
uals coming out of a theater, each of whom 
gives a positive statement about the movie. 
These individuals are actual consumers ex-
pressing their personal views about the 
movie. The advertiser does not need to have 
substantiation that their views are rep-
resentative of the opinions that most con-
sumers will have about the movie. Because 
the consumers’ statements would be under-
stood to be the subjective opinions of only 
three people, this advertisement is not likely 
to convey a typicality message. 

If the motion picture studio had ap-
proached these individuals outside the the-

ater and offered them free tickets if they 
would talk about the movie on camera after-
wards, that arrangement should be clearly 
and conspicuously disclosed. [See § 255.5.] 

§ 255.3 Expert endorsements. 

(a) Whenever an advertisement rep-
resents, directly or by implication, 
that the endorser is an expert with re-
spect to the endorsement message, 
then the endorser’s qualifications must 
in fact give the endorser the expertise 
that he or she is represented as pos-
sessing with respect to the endorse-
ment. 

(b) Although the expert may, in en-
dorsing a product, take into account 
factors not within his or her expertise 
(e.g., matters of taste or price), the en-
dorsement must be supported by an ac-
tual exercise of that expertise in evalu-
ating product features or characteris-
tics with respect to which he or she is 
expert and which are relevant to an or-
dinary consumer’s use of or experience 
with the product and are available to 
the ordinary consumer. This evalua-
tion must have included an examina-
tion or testing of the product at least 
as extensive as someone with the same 
degree of expertise would normally 
need to conduct in order to support the 
conclusions presented in the endorse-
ment. To the extent that the advertise-
ment implies that the endorsement was 
based upon a comparison, such com-
parison must have been included in the 
expert’s evaluation; and as a result of 
such comparison, the expert must have 
concluded that, with respect to those 
features on which he or she is expert 
and which are relevant and available to 
an ordinary consumer, the endorsed 
product is at least equal overall to the 
competitors’ products. Moreover, 
where the net impression created by 
the endorsement is that the advertised 
product is superior to other products 
with respect to any such feature or fea-
tures, then the expert must in fact 
have found such superiority. [See 
§ 255.1(d) regarding the liability of en-
dorsers.] 

Example 1: An endorsement of a particular 
automobile by one described as an ‘‘engi-
neer’’ implies that the endorser’s profes-
sional training and experience are such that 
he is well acquainted with the design and 
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performance of automobiles. If the endors-
er’s field is, for example, chemical engineer-
ing, the endorsement would be deceptive. 

Example 2: An endorser of a hearing aid is 
simply referred to as ‘‘Doctor’’ during the 
course of an advertisement. The ad likely 
implies that the endorser is a medical doctor 
with substantial experience in the area of 
hearing. If the endorser is not a medical doc-
tor with substantial experience in audiology, 
the endorsement would likely be deceptive. 
A non-medical ‘‘doctor’’ (e.g., an individual 
with a Ph.D. in exercise physiology) or a 
physician without substantial experience in 
the area of hearing can endorse the product, 
but if the endorser is referred to as ‘‘doctor,’’ 
the advertisement must make clear the na-
ture and limits of the endorser’s expertise. 

Example 3: A manufacturer of automobile 
parts advertises that its products are ap-
proved by the ‘‘American Institute of 
Science.’’From its name, consumers would 
infer that the ‘‘American Institute of 
Science’’ is a bona fide independent testing 
organization with expertise in judging auto-
mobile parts and that, as such, it would not 
approve any automobile part without first 
testing its efficacy by means of valid sci-
entific methods. If the American Institute of 
Science is not such a bona fide independent 
testing organization (e.g., if it was estab-
lished and operated by an automotive parts 
manufacturer), the endorsement would be 
deceptive. Even if the American Institute of 
Science is an independent bona fide expert 
testing organization, the endorsement may 
nevertheless be deceptive unless the Insti-
tute has conducted valid scientific tests of 
the advertised products and the test results 
support the endorsement message. 

Example 4: A manufacturer of a non-pre-
scription drug product represents that its 
product has been selected over competing 
products by a large metropolitan hospital. 
The hospital has selected the product be-
cause the manufacturer, unlike its competi-
tors, has packaged each dose of the product 
separately. This package form is not gen-
erally available to the public. Under the cir-
cumstances, the endorsement would be de-
ceptive because the basis for the hospital’s 
choice—convenience of packaging—is neither 
relevant nor available to consumers, and the 
basis for the hospital’s decision is not dis-
closed to consumers. 

Example 5: A woman who is identified as 
the president of a commercial ‘‘home clean-
ing service’’ states in a television advertise-
ment that the service uses a particular brand 
of cleanser, instead of leading competitors it 
has tried, because of this brand’s perform-
ance. Because cleaning services extensively 
use cleansers in the course of their business, 
the ad likely conveys that the president has 
knowledge superior to that of ordinary con-
sumers. Accordingly, the president’s state-
ment will be deemed to be an expert endorse-

ment. The service must, of course, actually 
use the endorsed cleanser. In addition, be-
cause the advertisement implies that the 
cleaning service has experience with a rea-
sonable number of leading competitors to 
the advertised cleanser, the service must, in 
fact, have such experience, and, on the basis 
of its expertise, it must have determined 
that the cleaning ability of the endorsed 
cleanser is at least equal (or superior, if such 
is the net impression conveyed by the adver-
tisement) to that of leading competitors’ 
products with which the service has had ex-
perience and which remain reasonably avail-
able to it. Because in this example the clean-
ing service’s president makes no mention 
that the endorsed cleanser was ‘‘chosen,’’ 
‘‘selected,’’ or otherwise evaluated in side- 
by-side comparisons against its competitors, 
it is sufficient if the service has relied solely 
upon its accumulated experience in evalu-
ating cleansers without having performed 
side-by-side or scientific comparisons. 

Example 6: A medical doctor states in an 
advertisement for a drug that the product 
will safely allow consumers to lower their 
cholesterol by 50 points. If the materials the 
doctor reviewed were merely letters from 
satisfied consumers or the results of a rodent 
study, the endorsement would likely be de-
ceptive because those materials are not what 
others with the same degree of expertise 
would consider adequate to support this con-
clusion about the product’s safety and effi-
cacy. 

§ 255.4 Endorsements by organiza-
tions. 

Endorsements by organizations, espe-
cially expert ones, are viewed as rep-
resenting the judgment of a group 
whose collective experience exceeds 
that of any individual member, and 
whose judgments are generally free of 
the sort of subjective factors that vary 
from individual to individual. There-
fore, an organization’s endorsement 
must be reached by a process sufficient 
to ensure that the endorsement fairly 
reflects the collective judgment of the 
organization. Moreover, if an organiza-
tion is represented as being expert, 
then, in conjunction with a proper ex-
ercise of its expertise in evaluating the 
product under § 255.3 (expert endorse-
ments), it must utilize an expert or ex-
perts recognized as such by the organi-
zation or standards previously adopted 
by the organization and suitable for 
judging the relevant merits of such 
products. [See § 255.1(d) regarding the li-
ability of endorsers.] 
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