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initial decision and shall conform to 
the procedures set forth in § 3.51(c). A 
summary decision, interlocutory in 
character and in compliance with the 
procedures set forth in § 3.51(c), may be 
rendered on the issue of liability alone 
although there is a genuine issue as to 
relief. 

(3) Affidavits shall set forth such 
facts as would be admissible in evi-
dence and shall show affirmatively 
that the affiant is competent to testify 
to the matters stated therein. The 
Commission (or, when appropriate, the 
Administrative Law Judge) may per-
mit affidavits to be supplemented or 
opposed by depositions, answers to in-
terrogatories, or further affidavits. 
When a motion for summary decision is 
made and supported as provided in this 
rule, a party opposing the motion may 
not rest upon the mere allegations or 
denials of his or her pleading; the re-
sponse, by affidavits or as otherwise 
provided in this rule, must set forth 
specific facts showing that there is a 
genuine issue of material fact for trial. 
If no such response is filed, summary 
decision, if appropriate, shall be ren-
dered. 

(4) Should it appear from the affida-
vits of a party opposing the motion 
that it cannot, for reasons stated, 
present by affidavit facts essential to 
justify its opposition, the Commission 
(or, when appropriate, the Administra-
tive Law Judge) may deny the motion 
for summary decision or may order a 
continuance to permit affidavits to be 
obtained or depositions to be taken or 
discovery to be had or make such other 
order as is appropriate and a deter-
mination to that effect shall be made a 
matter of record. 

(5) If on motion under this rule a 
summary decision is not rendered upon 
the whole case or for all the relief 
asked and a trial is necessary, the 
Commission (or, when appropriate, the 
Administrative Law Judge) shall issue 
an order specifying the facts that ap-
pear without substantial controversy 
and directing further proceedings in 
the action. The facts so specified shall 
be deemed established. 

(b) Affidavits filed in bad faith. (1) 
Should it appear to the satisfaction of 
the Commission (or, when appropriate, 
the Administrative Law Judge) at any 

time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the 
purpose of delay, or are patently frivo-
lous, the Commission (or, when appro-
priate, the Administrative Law Judge) 
shall enter a determination to that ef-
fect upon the record. 

(2) If upon consideration of all rel-
evant facts attending the submission of 
any affidavit covered by paragraph 
(b)(1) of this section, the Commission 
(or, when appropriate, the Administra-
tive Law Judge) concludes that action 
to suspend or remove an attorney from 
the case is warranted, it shall take ac-
tion as specified in § 3.42(d). If the Ad-
ministrative Law Judge to whom the 
Commission has referred a motion for 
summary decision concludes, upon con-
sideration of all the relevant facts at-
tending the submission of any affidavit 
covered by paragraph (b)(1) of this sec-
tion, that the matter should be cer-
tified to the Commission for consider-
ation of disciplinary action against an 
attorney, including reprimand, suspen-
sion or disbarment, the Administrative 
Law Judge shall certify the matter, 
with his or her findings and rec-
ommendations, to the Commission for 
its consideration of disciplinary action 
in the manner provided by the Commis-
sion’s rules. If the Commission has ad-
dressed the motion directly, it may 
consider such disciplinary action with-
out a certification by the Administra-
tive Law Judge. 

[74 FR 1822, Jan. 13, 2009] 

§ 3.25 Consent agreement settlements. 
(a) The Administrative Law Judge 

may, in his or her discretion and with-
out suspension of prehearing proce-
dures, hold conferences for the purpose 
of supervising negotiations for the set-
tlement of the case, in whole or in 
part, by way of consent agreement. 

(b) A proposal to settle a matter in 
adjudication by consent shall be sub-
mitted by way of a motion to withdraw 
the matter from adjudication for the 
purpose of considering a proposed set-
tlement. Such motion shall be filed 
with the Secretary of the Commission, 
as provided in § 4.2. Any such motion 
shall be accompanied by a consent pro-
posal; the proposal itself, however, 
shall not be placed on the public record 
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unless and until it is accepted by the 
Commission as provided herein. If the 
consent proposal affects only some of 
the respondents or resolves only some 
of the charges in adjudication, the mo-
tion required by this paragraph shall so 
state and shall specify the portions of 
the matter that the proposal would re-
solve. 

(c) If a consent agreement accom-
panying the motion has been executed 
by one or more respondents and by 
complaint counsel, has been approved 
by the appropriate Bureau Director, 
and conforms to § 2.32, and the matter 
is pending before an Administrative 
Law Judge, the Secretary shall issue 
an order withdrawing from adjudica-
tion those portions of the matter that 
the proposal would resolve and all pro-
ceedings before the Administrative 
Law Judge shall be stayed with respect 
to such portions, pending a determina-
tion by the Commission pursuant to 
paragraph (f) of this section. If a con-
sent proposal is not in the form of a 
consent agreement executed by a re-
spondent, does not otherwise conform 
to § 2.32, or has not been executed by 
complaint counsel, and the matter is 
pending before the Administrative Law 
Judge, he or she shall certify the mo-
tion and proposal to the Commission 
upon a written determination that 
there is a reasonable possibility of set-
tlement. The certification may be ac-
companied by a recommendation to the 
Commission as to the disposition of the 
motion. The Administrative Law Judge 
shall make a determination as to 
whether to certify the motion within 5 
days after the filing of the motion. The 
filing of a motion under paragraph (b) 
of this section and certification thereof 
to the Commission shall not stay pro-
ceedings before the Administrative 
Law Judge unless the Commission 
shall so order. Upon certification of 
such motion, the Commission in its 
discretion may issue an order with-
drawing from adjudication those por-
tions of the matter that the proposal 
would resolve for the purpose of consid-
ering the consent proposal. 

(d) If the matter is no longer pending 
before the Administrative Law Judge, 
the Commission in its discretion may, 
upon motion filed under paragraph (b) 
of this section, issue an order with-

drawing from adjudication those por-
tions of the matter that the proposal 
would resolve for the purpose of consid-
ering the consent proposal. Such order 
may issue whether or not the consent 
proposal is in the form of a consent 
agreement executed by a respondent, 
otherwise conforms to § 2.32, or has 
been executed by complaint counsel. 

(e) The Commission will treat those 
portions of a matter withdrawn from 
adjudication pursuant to paragraphs 
(c) or (d) of this section as being in a 
nonadjudicative status. Portions not so 
withdrawn shall remain in an adjudica-
tive status. 

(f) After some or all of the allega-
tions in a matter have been withdrawn 
from adjudication, the Commission 
may accept a proposed consent agree-
ment, reject it and return the matter 
or affected portions thereof to adju-
dication for further proceedings, or 
take such other action as it may deem 
appropriate. If an agreement is accept-
ed, it will be disposed of as provided in 
§ 2.34 of this chapter, except that if, fol-
lowing the public comment period pro-
vided for in § 2.34, the Commission de-
cides, based on comments received or 
otherwise, to withdraw its acceptance 
of the agreement, it will so notify the 
parties and will return to adjudication 
any portions of the matter previously 
withdrawn from adjudication for fur-
ther proceedings or take such other ac-
tion it considers appropriate. 

(g) This rule will not preclude the 
settlement of the case by regular adju-
dicatory process through the filing of 
an admission answer or submission of 
the case to the Administrative Law 
Judge on a stipulation of facts and an 
agreed order. 

[74 FR 20208, May 1, 2009] 

§ 3.26 Motions following denial of pre-
liminary injunctive relief. 

(a) This section sets forth two proce-
dures by which respondents may obtain 
consideration of whether continuation 
of an adjudicative proceeding is in the 
public interest after a court has denied 
preliminary injunctive relief in a sepa-
rate proceeding brought under section 
13(b) of the Federal Trade Commission 
Act, 15 U.S.C. 53(b), in aid of the adju-
dication. 
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