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report required by this section, regard-
less of the form in which the draft is 
recorded, or any communications be-
tween another party’s attorney and 
any of that other party’s testifying ex-
perts, regardless of the form of the 
communications, except to the extent 
that the communications: 

(1) Relate to compensation for the ex-
pert’s study or testimony; 

(2) Identify facts or data that the 
other party’s attorney provided and 
that the expert considered in forming 
the opinions to be expressed; or 

(3) Identify assumptions that the 
other party’s attorney provided and 
that the expert relied on in forming the 
opinions to be expressed. 

(f) The Administrative Law Judge 
may, upon a finding of good cause, 
alter the pre-hearing schedule set forth 
in this section; provided, however, that 
no such alteration shall affect the date 
of the evidentiary hearing noticed in 
the complaint. 

[74 FR 1826, Jan. 13, 2009, as amended at 76 
FR 52252, Aug. 22, 2011] 

§ 3.32 Admissions. 
(a) At any time after thirty (30) days 

after issuance of complaint, or after 
publication of notice of an adjudicative 
hearing in a rulemaking proceeding 
under § 3.13, any party may serve on 
any other party a written request for 
admission of the truth of any matters 
relevant to the pending proceeding set 
forth in the request that relate to 
statements or opinions of fact or of the 
application of law to fact, including 
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request 
unless they have been or are otherwise 
furnished or are known to be, and in 
the request are stated as being, in the 
possession of the other party. Each 
matter of which an admission is re-
quested shall be separately set forth. A 
copy of the request shall be filed with 
the Secretary. 

(b) The matter is admitted unless, 
within ten (10) days after service of the 
request, or within such shorter or 
longer time as the Administrative Law 
Judge may allow, the party to whom 
the request is directed serves upon the 
party requesting the admission, with a 
copy filed with the Secretary, a sworn 

written answer or objection addressed 
to the matter. If objection is made, the 
reasons therefor shall be stated. The 
answer shall specifically deny the mat-
ter or set forth in detail the reasons 
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of 
the requested admission, and when 
good faith requires that a party qualify 
its answer or deny only a part of the 
matter of which an admission is re-
quested, the party shall specify so 
much of it as is true and qualify or 
deny the remainder. An answering 
party may not give lack of information 
or knowledge as a reason for failure to 
admit or deny unless the party states 
that it has made reasonable inquiry 
and that the information known to or 
readily obtainable by the party is in-
sufficient to enable it to admit or deny. 
A party who considers that a matter of 
which an admission has been requested 
presents a genuine issue for trial may 
not, on that ground alone, object to the 
request; the party may deny the mat-
ter or set fourth reasons why the party 
cannot admit or deny it. 

(c) Any matter admitted under this 
rule is conclusively established unless 
the Administrative Law Judge on mo-
tion permits withdrawal or amendment 
of the admission. The Administrative 
Law Judge may permit withdrawal or 
amendment when the presentation of 
the merits of the proceeding will be 
subserved thereby and the party who 
obtained the admission fails to satisfy 
the Administrative Law Judge that 
withdrawal or amendment will preju-
dice him in maintaining his action or 
defense on the merits. Any admission 
made by a party under this rule is for 
the purpose of the pending proceeding 
only and is not an admission by him 
for any other purpose nor may it be 
used against him in any other pro-
ceeding. 

[43 FR 56865, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985] 

§ 3.33 Depositions. 
(a) In general. Any party may take a 

deposition of any named person or of a 
person or persons described with rea-
sonable particularity, provided that 
such deposition is reasonably expected 
to yield information within the scope 

VerDate Mar<15>2010 12:12 Mar 07, 2013 Jkt 229053 PO 00000 Frm 00075 Fmt 8010 Sfmt 8010 E:\TEMP\229053.XXX 229053rm
aj

et
te

 o
n 

D
S

K
2T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



66 

16 CFR Ch. I (1–1–13 Edition) § 3.33 

of discovery under § 3.31(c)(1) and sub-
ject to the requirements in § 3.36. Such 
party may, by motion, obtain from the 
Administrative Law Judge an order to 
preserve relevant evidence upon a 
showing that there is substantial rea-
son to believe that such evidence would 
not otherwise be available for presen-
tation at the hearing. Depositions may 
be taken before any person having 
power to administer oaths, either 
under the law of the United States or 
of the state or other place in which the 
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall 
have no interest in the outcome of the 
proceeding. The party seeking the dep-
osition shall serve upon each person 
whose deposition is sought and upon 
each party to the proceeding reason-
able notice in writing of the time and 
place at which it will be taken, and the 
name and address of each person or 
persons to be examined, if known, and 
if the name is not known, a description 
sufficient to identify them. The parties 
may stipulate in writing or the Admin-
istrative Law Judge may upon motion 
order that a deposition be taken by 
telephone or other remote electronic 
means. A deposition taken by such 
means is deemed taken at the place 
where the deponent is to answer ques-
tions. 

(b) The Administrative Law Judge 
may rule on motion by a party that a 
deposition shall not be taken upon a 
determination that such deposition 
would not be reasonably expected to 
meet the scope of discovery set forth 
under § 3.31(c), or that the value of the 
deposition would be outweighed by the 
considerations set forth under § 3.43(b). 
The fact that a witness testifies at an 
investigative hearing does not preclude 
the deposition of that witness. 

(c)(1) Notice to corporation or other or-
ganization. A party may name as the 
deponent a public or private corpora-
tion, partnership, association, govern-
mental agency other than the Federal 
Trade Commission, or any bureau or 
regional office of the Federal Trade 
Commission, and describe with reason-
able particularity the matters on 
which examination is requested. The 
organization so named shall designate 
one or more officers, directors, or man-

aging agents, or other persons who con-
sent to testify on its behalf, and may 
set forth, for each person designated, 
the matters on which he or she will 
testify. A subpoena shall advise a non- 
party organization of its duty to make 
such a designation. The persons so des-
ignated shall testify as to matters 
known or reasonably available to the 
organization. This subsection does not 
preclude taking a deposition by any 
other procedure authorized in these 
rules. 

(2) Notice to Commission. Except as 
provided in § 3.31(h), notices of deposi-
tions shall not be filed with the Office 
of the Secretary, the Administrative 
Law Judge, or otherwise provided to 
the Commission. 

(d) Taking of deposition. Each depo-
nent shall be duly sworn, and any party 
shall have the right to question him or 
her. Objections to questions or to evi-
dence presented shall be in short form, 
stating the grounds of objections relied 
upon. The questions propounded and 
the answers thereto, together with all 
objections made, shall be recorded and 
certified by the officer. Thereafter, 
upon payment of the charges therefor, 
the officer shall furnish a copy of the 
deposition to the deponent and to any 
party. 

(e) Depositions upon written questions. 
A party desiring to take a deposition 
upon written questions shall serve 
them upon every other party with a no-
tice stating: 

(1) The name and address of the per-
son who is to answer them, and 

(2) The name or descriptive title and 
address of the officer before whom the 
deposition is to be taken. 

A deposition upon written questions 
may be taken of a public or private 
corporation, partnership, association, 
governmental agency other than the 
Federal Trade Commission, or any bu-
reau or regional office of the Federal 
Trade Commission in accordance with 
the provisions of § 3.33(c). Within 30 
days after the notice and written ques-
tions are served, any other party may 
serve cross questions upon all other 
parties. Within 10 days after being 
served with cross questions, the party 
taking the deposition may serve redi-
rect questions upon all other parties. 
Within 10 days after being served with 
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redirect questions, any other party 
may serve recross questions upon all 
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of 
all questions served shall be delivered 
by the party taking the deposition to 
the officer designated in the notice, 
who shall proceed promptly to take the 
testimony of the deponent in response 
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice 
and the questions received by him or 
her. When the deposition is filed the 
party taking it shall promptly give no-
tice thereof to all other parties. 

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or 
substance, in the manner provided by 
§ 3.44(b). Any such deposition shall, in 
addition to the other required proce-
dures, be read to or by the deponent 
and signed by him or her, unless the 
parties by stipulation waive the sign-
ing or the deponent is unavailable or 
cannot be found or refuses to sign. If 
the deposition is not signed by the de-
ponent within 30 days of its submission 
or attempted submission, the officer 
shall sign it and certify that the sign-
ing has been waived or that the depo-
nent is unavailable or that the depo-
nent has refused to sign, as the case 
may be, together with the reason for 
the refusal to sign, if any has been 
given. The deposition may then be used 
as though signed unless, on a motion to 
suppress under § 3.33(g)(2)(iv), the Ad-
ministrative Law Judge determines 
that the reasons given for the refusal 
to sign require rejection of the deposi-
tion in whole or in part. In addition to 
and not in lieu of the procedure for for-
mal correction of the deposition, the 
deponent may enter in the record at 
the time of signing a list of objections 
to the transcription of his or her re-
marks, stating with specificity the al-
leged errors in the transcript. 

(g) Objections; errors and irregular-
ities—(1) Objections to admissibility. Sub-
ject to the provisions of paragraph 
(g)(2) of this section, objection may be 
made at the hearing to receiving in 
evidence any deposition or part thereof 
for any reason which would require the 

exclusion of the evidence if the witness 
were then present and testifying. 

(2) Effect of errors and irregularities in 
depositions—(i) As to notice. All errors 
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon 
the party giving the notice. 

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because 
of disqualification of the officer before 
whom it is to be taken is waived unless 
made before the taking of the deposi-
tion begins or as soon thereafter as the 
disqualification becomes known or 
could be discovered with reasonable 
diligence. 

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness 
or to the competency, relevancy, or 
materiality of testimony are not 
waived by failure to make them before 
or during the taking of the deposition, 
unless the ground of the objection is 
one which might have been obviated or 
removed if presented at that time. 

(B) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties, and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless seasonable objection thereto is 
made at the taking of the deposition. 

(C) Objections to the form of written 
questions are waived unless served in 
writing upon all parties within the 
time allowed for serving the succeeding 
cross or other questions and within 5 
days after service of the last questions 
authorized. 

(iv) As to completion and return of dep-
osition. Errors and irregularities in the 
manner in which the testimony is tran-
scribed or the deposition is prepared, 
signed, certified, endorsed, or other-
wise dealt with by the officer are 
waived unless a motion to suppress the 
deposition or some part thereof is made 
with reasonable promptness after such 
defect is or with due diligence might 
have been ascertained. 

[74 FR 1827, Jan. 13, 2009] 

§ 3.34 Subpoenas. 
(a) Subpoenas ad testificandum. Coun-

sel for a party may sign and issue a 
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