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any respondent that is not named in 
the complaint. 

(iii) Stay of Termination. Any party to 
an order may seek to stay, in whole or 
part, the termination of the order as to 
that party pursuant to paragraph (b)(3) 
(i) or (ii) of this section. Petitions for 
such stays shall be filed in accordance 
with the procedures set forth in § 2.51 of 
these rules. Such petitions shall be 
filed on or before the date on which the 
order would be terminated pursuant to 
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a 
petition, the order will be deemed to 
remain in effect without interruption. 

(iv) Orders not terminated. Nothing in 
§ 3.72(b)(3) is intended to apply to in 
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission. 

[32 FR 8449, June 13, 1967, as amended at 44 
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2, 
1980; 60 FR 58515, Nov. 28, 1995] 

Subpart I—Recovery of Awards 
Under the Equal Access to 
Justice Act in Commission 
Proceedings 

AUTHORITY: 5 U.S.C. 504 and 5 U.S.C. 553(b). 

SOURCE: 63 FR 36341, July 6, 1998, unless 
otherwise noted. 

§ 3.81 General provisions. 
(a) Purpose of these rules. The Equal 

Access to Justice Act, 5 U.S.C. 504 
(called ‘‘the Act’’ in this subpart), pro-
vides for the award of attorney fees and 
other expenses to eligible individuals 
and entities who are parties to adver-
sary adjudicative proceedings under 
part 3 of this title. The rules in this 
subpart describe the parties eligible for 
awards, how to apply for awards, and 
the procedures and standards that the 
Commission will use to make them. 

(1) When an eligible party will receive 
an award. An eligible party will receive 
an award when: 

(i) It prevails in the adjudicative pro-
ceeding, unless the Commission’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust. 
Whether or not the position of the 
agency was substantially justified will 
be determined on the basis of the ad-

ministrative record as a whole that is 
made in the adversary proceeding for 
which fees and other expenses are 
sought; or 

(ii) The agency’s demand is substan-
tially in excess of the decision of the 
adjudicative officer, and is unreason-
able when compared with that decision, 
under all the facts and circumstances 
of the case. Demand means the express 
final demand made by the agency prior 
to initiation of the adversary adjudica-
tion, but does not include a recitation 
by the agency of the statutory penalty 
in the administrative complaint or 
elsewhere when accompanied by an ex-
press demand for a lesser amount. 

(b) When the Act applies. (1) Section 
504(a)(1) of the Act applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time 
after October 1, 1981. This includes pro-
ceedings begun before October 1, 1981, if 
final Commission action has not been 
taken before that date. 

(2) Section 504(a)(4) applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time 
on or after March 29, 1996. 

(c) Proceedings covered. (1) The Act 
applies to all adjudicative proceedings 
under part 3 of the rules of practice as 
defined in § 3.2, except hearings relating 
to the promulgation, amendment, or 
repeal of rules under the Fair Pack-
aging and Labeling Act. 

(2) [Reserved] 
(d) Eligibility of applicants. (1) To be 

eligible for an award of attorney fees 
and other expenses under the Act, the 
applicant must be a party to the adju-
dicative proceeding in which it seeks 
an award. The term party is defined in 
5 U.S.C. 551(3). The applicant must 
show that it meets all conditions of eli-
gibility set out in this subpart. 

(2) The types of eligible applicants 
are as follows: 

(i) An individual with a net worth of 
not more than $2 million; 

(ii) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(iii) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
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(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; 

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7 million and not 
more than 500 employees; and 

(vi) For purposes of receiving an 
award for fees and expenses for defend-
ing against an excessive Commission 
demand, any small entity, as that term 
is defined under 5 U.S.C. 601. 

(3) Eligibility of a party shall be de-
termined as of the date the proceeding 
was initiated. 

(4) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(5) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(6) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation 
or other entity of which the applicant 
directly or indirectly owns or controls 
a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the Administrative Law Judge deter-
mines that such treatment would be 
unjust and contrary to the purposes of 
the Act in light of the actual relation-
ship between the affiliated entities. In 
addition, the Administrative Law 
Judge may determine that financial re-
lationships of the applicant other than 
those described in this paragraph con-
stitute special circumstances that 
would make an award unjust. 

(7) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

(e) Standards for awards. (1) For a pre-
vailing party: 

(i) A prevailing applicant will receive 
an award for fees and expenses incurred 
after initiation of the adversary adju-
dication in connection with the entire 
adversary adjudication, or on a sub-
stantive portion of the adversary adju-
dication that is sufficiently significant 
and discrete to merit treatment as a 
separate unit unless the position of the 
agency was substantially justified. The 
burden of proof that an award should 
not be made to an eligible prevailing 
applicant is on complaint counsel, 
which may avoid an award by showing 
that its position had a reasonable basis 
in law and fact. 

(ii) An award to prevailing party will 
be reduced or denied if the applicant 
has unduly or unreasonably protracted 
the proceeding or if special cir-
cumstances make an award unjust. 

(2) For a party defending against an 
excessive demand: 

(i) An eligible applicant will receive 
an award for fees and expenses incurred 
after initiation of the adversary adju-
dication related to defending against 
the excessive portion of a Commission 
demand that is substantially in excess 
of the decision of the adjudicative offi-
cer and is unreasonable when compared 
with that decision under all the facts 
and circumstances of the case. 

(ii) An award will be denied if the ap-
plicant has committed a willful viola-
tion of law or otherwise acted in bad 
faith or if special circumstances make 
an award unjust. 

(f) Allowable fees and expenses. (1) 
Awards will be based on rates custom-
arily charged by persons engaged in the 
business of acting as attorneys, agents 
and expert witnesses, even if the serv-
ices were made available without 
charge or at a reduced rate to the ap-
plicant. 

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed the hourly rate specified in 5 
U.S.C. 504(b)(1)(A). No award to com-
pensate an expert witness may exceed 
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the highest rate at which the Commis-
sion paid expert witnesses for similar 
services at the time the fees were in-
curred. The appropriate rate may be 
obtained from the Office of the Execu-
tive Director. However, an award may 
also include the reasonable expenses of 
the attorney, agent, or witness as a 
separate item, if the attorney, agent or 
witness ordinarily charges clients sepa-
rately for such expenses. 

(3) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the Administrative 
Law Judge shall consider the following: 

(i) If the attorney, agent or witness is 
in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(ii) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(iii) The time actually spent in the 
representation of the applicant; 

(iv) The time reasonably spent in 
light of the difficulty or complexity of 
the issues in the proceeding; and 

(v) Such other factors as may bear on 
the value of the services provided. 

(4) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case. 

(5) Any award of fees or expenses 
under the Act is limited to fees and ex-
penses incurred after initiation of the 
adversary adjudication and, with re-
spect to excessive demands, the fees 
and expenses incurred in defending 
against the excessive portion of the de-
mand. 

(g) Rulemaking on maximum rates for 
attorney fees. If warranted by an in-
crease in the cost of living or by spe-
cial circumstances (such as limited 
availability of attorneys qualified to 
handle certain types of proceedings), 
the Commission may, upon its own ini-
tiative or on petition of any interested 
person or group, adopt regulations pro-
viding that attorney fees may be 
awarded at a rate higher than the rate 

specified in 5 U.S.C. 504(b)(1)(A) per 
hour in some or all the types of pro-
ceedings covered by this part. Rule-
making under this provision will be in 
accordance with Rules of Practice part 
1, subpart C of this chapter. 

§ 3.82 Information required from ap-
plicants. 

(a) Contents of application. An appli-
cation for an award of fees and ex-
penses under the Act shall contain the 
following: 

(1) Identity of the applicant and the 
proceeding for which the award is 
sought; 

(2) A showing that the applicant has 
prevailed; or, if the applicant has not 
prevailed, a showing that the Commis-
sion’s demand was the final demand be-
fore initiation of the adversary adju-
dication and that it was substantially 
in excess of the decision of the adju-
dicative officer and was unreasonable 
when compared with that decision; 

(3) Identification of the Commission 
position(s) that applicant alleges was 
(were) not substantially justified; or, 
identification of the Commission’s de-
mand that is alleged to be excessive 
and unreasonable and an explanation 
as to why the demand was excessive 
and unreasonable; 

(4) A brief description of the type and 
purpose of the organization or business 
(unless the applicant is an individual); 

(5) A statement of how the applicant 
meets the criteria of § 3.81(d); 

(6) The amount of fees and expenses 
incurred after the initiation of the ad-
judicative proceeding or, in the case of 
a claim for defending against an exces-
sive demand, the amount of fees and 
expenses incurred after the initiation 
of the adjudicative proceeding attrib-
utable to the excessive portion of the 
demand; 

(7) Any other matters the applicant 
wishes the Commission to consider in 
determining whether and in what 
amount an award should be made; and 

(8) A written verification under oath 
or under penalty or perjury that the in-
formation provided is true and correct 
accompanied by the signature of the 
applicant or an authorized officer or 
attorney. 
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