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part. This letter and the accompanying 
information shall be considered as the 
registration statement of the associa-
tion. This letter and the accompanying 
information shall be filed with the Sec-
retariat of the Commission at Three 
Lafayette Centre, 1155 21st Street, NW., 
Washington, DC 20581. 

(b) At any time after an applicant’s 
registration statement has been filed, 
the applicant association shall submit 
to the Commission any supporting or 
additional information concerning the 
application of the association as the 
Commission may request. 

(c) If it appears to the Commission, 
after reviewing any registration state-
ment filed by an applicant association, 
that the applicant has not satisfied the 
requirements for registration set forth 
in section 17 of the Act or of this part, 
the Commission may, in its discretion, 
notify the applicant in writing to that 
effect. Such notice shall specify those 
requirements of section 17 or of this 
part which do not appear to have been 
satisfied and shall afford the applicant 
a period of at least 60 days in which to 
respond to the Commission’s notice by 
demonstrating or achieving compliance 
with the requirements specified by the 
Commission or otherwise. An applicant 
may withdraw its registration state-
ment from Commission consideration 
at any time within such 60 day period. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

[44 FR 20651, Apr. 6, 1979, as amended at 46 
FR 63036, Dec. 30, 1981; 60 FR 49336, Sept. 25, 
1995] 

§ 170.12 Delegation of authority to Di-
rector of the Division of Clearing 
and Intermediary Oversight. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
to the Director of the Division of Clear-
ing and Intermediary Oversight the au-
thority to take any of the actions enu-
merated in §§ 170.11 (b) and (c). Not-
withstanding the provisions of this sec-
tion, if the Director believes it appro-
priate, he may submit the matter to 
the Commission for its consideration. 

[44 FR 20651, Apr. 6, 1979, as amended at 67 
FR 62353, Oct. 7, 2002] 

Subpart C—Membership in a 
Registered Futures Association 

§ 170.15 Futures commission mer-
chants. 

(a) Except as provided in paragraph 
(b) of this section, each person reg-
istered as a futures commission mer-
chant must become and remain a mem-
ber of at least one futures association 
that is registered under section 17 of 
the Act and that provides for the mem-
bership therein of such futures com-
mission merchant, unless no such fu-
tures association is so registered. 

(b) The requirements of paragraph (a) 
of this section shall not apply to a fu-
tures commission merchant registered 
in accordance with § 3.10(a)(3) of this 
chapter. 

[66 FR 43083, Aug. 17, 2001, as amended at 72 
FR 2615, Jan. 22, 2007] 

§ 170.16 Swap dealers and major swap 
participants. 

Each person registered as a swap 
dealer or major swap participant must 
become and remain a member of at 
least one futures association that is 
registered under section 17 of the Act 
and that provides for the membership 
therein of such swap dealer or major 
swap participant, as the case may be, 
unless no such futures association is so 
registered. 

[77 FR 2629, Jan. 19, 2012] 

PART 171—RULES RELATING TO RE-
VIEW OF NATIONAL FUTURES AS-
SOCIATION DECISIONS IN DIS-
CIPLINARY, MEMBERSHIP DENIAL, 
REGISTRATION AND MEMBER RE-
SPONSIBILITY ACTIONS 

Subpart A—General Provisions 

Sec. 
171.1 Scope of rules. 
171.2 Definitions. 
171.3 Business address; hours. 
171.4 Computation of time. 
171.5 Extension of time. 
171.6 Ex parte communications. 
171.7 [Reserved] 
171.8 Filing with the Proceedings Clerk. 
171.9 Service. 
171.10 Motions. 
171.11 Sanctions. 
171.12 Settlement. 
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171.13 Practice before the Commission. 
171.14 Waiver of rules. 

Subpart B—Notice and Effective Date of 
Final Decisions in Disciplinary, Mem-
bership Denial and Registration Ac-
tions 

171.20 [Reserved] 
171.21 Notice of final decision. 
171.22 Effective date of final decisions in 

disciplinary, membership denial and reg-
istration actions. 

171.23 Notice of appeal. 
171.24 Submission of the record. 
171.25 Appeal brief. 
171.26 Answering brief. 
171.27 Limited participation by interested 

persons. 
171.28 Participation by Commission staff. 

Subpart C—Commission Review of Final 
Decisions in Disciplinary, Membership 
Denial and Registration Actions 

171.30 Scope of review. 
171.31 Commission review in the absence of 

an appeal. 
171.32 Oral argument. 
171.33 Final decision by the Commission. 
171.34 Standards of review. 

Subpart D—Commission Review of Deci-
sions by the National Futures Associa-
tion In Member Responsibility Actions 

171.40 Notice of the commencement of a 
member responsibility action. 

171.41 Petition for a stay of effective date of 
a member responsibility action pending a 
hearing by the National Futures Associa-
tion. 

171.42 Notice of a final decision of the Na-
tional Futures Association in a member 
responsibility action. 

171.43 Petition for a stay of the effective 
date of a final decision of the National 
Futures Association in a member respon-
sibility action. 

171.44 Notice of appeal. 
171.45 General procedures. 
171.46 Standards of review. 

Subpart E—Delegation of Functions 

171.50 Delegation to the General Counsel. 

AUTHORITY: 7 U.S.C. 4a, 12a and 21, unless 
otherwise noted. 

SOURCE: 55 FR 41068, Oct. 9, 1990, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 171.1 Scope of rules. 
(a) Matters included. Unless specifi-

cally excluded by subsection (b), this 

part governs review by the Commis-
sion, pursuant to sections 17(h), (i) and 
(o) of the Commodity Exchange Act 
(‘‘Act’’), as amended, of any discipli-
nary action, membership denial action, 
registration action or member respon-
sibility action taken by the National 
Futures Association or any registered 
futures association. Unless specifically 
indicated, references in this part to the 
National Futures Association shall 
also include any other registered fu-
tures association. 

(b) Matters excluded. The Commission 
will not review under these rules the 
following decisions by the National Fu-
tures Association: 

(1) A decision in a disciplinary action 
if the party aggrieved by the decision 
knowingly failed to pursue the right to 
appeal an adverse decision to the Ap-
peals Committee of the National Fu-
tures Association and there are no ex-
traordinary circumstances that other-
wise warrant Commission consider-
ation of the aggrieved party’s appeal; 

(2) A decision in an arbitration ac-
tion brought pursuant to section 
17(b)(10) of the Act or any rule of the 
National Futures Association; 

(3) Suspension of a member based 
solely on that member’s failure to pay 
National Futures Association dues; 

(4) A decision to disqualify any mem-
ber for service on the National Futures 
Association Board of Directors, Busi-
ness Conduct Committees, Hearing 
Committee or arbitration panels pursu-
ant to the standards for service adopt-
ed by the National Futures Association 
to implement Commission rule 1.63; 

(5) Suspension of a member or a per-
son associated with a member based 
solely on that person’s failure to pay 
an arbitration award or a settlement 
agreement resulting from an arbitra-
tion action brought pursuant to sec-
tion 17(b)(10) of the Act or rules and 
regulations of the National Futures As-
sociation, or a settlement agreement 
resulting from a mediation proceeding 
sponsored by the National Futures As-
sociation, unless there are extraor-
dinary circumstances that involve 
something more than the ministerial 
application of a predetermined sanc-
tion, or raise a colorable claim that the 
National Futures Assocaition has acted 
arbitrarily. 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 01104 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



1095 

Commodity Futures Trading Commission § 171.2 

(c) Appeals from excluded decisions. If 
the General Counsel, or any employee 
under the General Counsel’s super-
vision as the General Counsel may des-
ignate, determines that a notice of ap-
peal submitted to the Commission is 
from a decision that is excluded from 
review under this part, the notice of 
appeal may be stricken and ordered to 
be returned to the aggrieved party who 
submitted it. 

(d) Applicability of these part 171 rules. 
Unless otherwise ordered, these rules 
will apply in their entirety to all ap-
peals and matters relating thereto filed 
on or after October 31, 1990. Any part 
171 proceeding commenced prior to Oc-
tober 31, 1990 continues to be governed 
by the procedures established in former 
subpart F of part 3 of the Commission’s 
regulations, if applicable, or by the 
procedures established for that pro-
ceeding by Commission order. Parties 
to any proceeding pending on October 
31, 1990 may, within 30 days after Octo-
ber 31, 1990 by written stipulation exe-
cuted by all parties, and filed with the 
Proceedings Clerk before the Commis-
sion’s final decision is rendered, elect 
to have the matter governed by the 
provisions of these part 171 rules. 

[55 FR 41068, Oct. 9, 1990, as amended at 70 FR 
2352, Jan. 13, 2005; 78 FR 1145, Jan. 8, 2013] 

§ 171.2 Definitions. 
For purposes of this part: 
(a) Commission decisional employee in-

cludes any member of the Commission 
staff who participates in, or may be 
reasonably expected to participate in, 
the decisionmaking process in any pro-
ceeding under this part. It does not in-
clude Commissioners or members of 
their personal staff. 

(b) Disciplinary action includes any 
proceeding brought by the National 
Futures Association to enforce its 
rules that may result in expulsion, sus-
pension, censure, bar from association 
with a member, fine in excess of $100 or 
any comparable sanction being im-
posed on a member or a person associ-
ated with a member. 

(c) Ex parte communication shall in-
clude any communication, whether 
written or oral, which is both (1) not 
preceded by reasonable notice to all 
parties to a proceeding, and (2) not 
made on the public record. It shall not 

include requests made to the Commis-
sion’s Opinions Section or Office of 
Proceedings for status reports or for an 
interpretation of these rules. 

(d) Final Decision means the decision 
that terminates the proceeding before 
the National Futures Association on 
the action that is the subject of the no-
tice of appeal filed with the Commis-
sion. 

(e) To mail means to place in the 
United States mail (or to deliver to an 
overnight delivery service of estab-
lished reliability) a properly addressed 
and post-paid document. Unless other-
wise provided, documents filed and 
served by mail must be sent by no less 
expeditious means than first class 
United States mail. 

(f) Member includes any person admit-
ted to membership by the National Fu-
tures Association. 

(g) Member Responsibility Action in-
cludes any action in which, based on a 
finding by the National Futures Asso-
ciation that there is reason to believe 
that summary action is necessary to 
protect the commodity futures mar-
kets, customers or other members of 
the association, a member or person as-
sociated with a member may be sum-
marily suspended from membership or 
association with a member, required to 
restrict operations or otherwise di-
rected to take remedial action. 

(h) Membership denial action includes 
any proceeding brought by the Na-
tional Futures Association to (1) deter-
mine whether an applicant should be 
admitted to membership or be per-
mitted to be associated with a member, 
(2) determine whether an applicant 
should be admitted to membership or 
be permitted to be associated with a 
member on a conditional basis, or (3) 
determine whether to revoke or re-
strict the membership or association 
status of any person who is a member 
or is associated with a member. 

(i) Party includes any person who has 
been the subject of a disciplinary ac-
tion, membership denial action, or reg-
istration action by the National Fu-
tures Association; the National Fu-
tures Association itself; any person 
granted permission to participate as a 
party pursuant to § 171.27 of these rules; 
and any Division of the Commission 
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that files a Notice of Appearance pur-
suant to § 171.28 of these rules. 

(j) Person associated with a member in-
cludes any person permitted to register 
as an associate of a member by the Na-
tional Futures Association. 

(k) Record of the proceeding shall in-
clude the order appealed from, the find-
ings or report on which the order is 
based, the pleadings, evidence and pro-
ceedings before the National Futures 
Association decisonmaker and a copy 
of any rule of the National Futures As-
sociation that is material to the order. 

(l) Registration action includes any 
proceeding brought by the National 
Futures Association, pursuant to au-
thority delegated by the Commission, 
to grant, condition, deny, suspend, re-
strict, or revoke the registration of 
any person. 

(m) Rule of the National Futures Asso-
ciation includes any article of incorpo-
ration, bylaw, rule, regulation, resolu-
tion or written interpretation of stated 
policy of the National Futures Associa-
tion. 

§ 171.3 Business address; hours. 
The principal office of the Commis-

sion is located at Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington, 
DC 20581. It is open each day, except 
Saturdays, Sundays, and legal public 
holidays, from 8:15 a.m. until 4:45 p.m., 
eastern standard time or eastern day-
light savings time, whichever is cur-
rently in effect in Washington, DC. 

[55 FR 41068, Oct. 9, 1990, as amended at 60 FR 
49336, Sept. 25, 1995] 

§ 171.4 Computation of time. 
(a) In general. In computing any pe-

riod of time prescribed by these rules 
or allowed by the Commission, the day 
of the act, event, or default from which 
the designated period of time begins to 
run is not to be included. The last day 
of the period so computed is to be in-
cluded unless it is a Saturday, a Sun-
day, or a legal holiday. In the latter 
circumstances, the period runs until 
the end of the next day which is not a 
Saturday, a Sunday, or a legal holiday. 
Intermediate Saturdays, Sundays, and 
legal holidays shall be included in the 
computation unless the period of time 
prescribed or allowed is less than seven 
(7) days. 

(b) Date of service of orders. In com-
puting any period of time involving the 
date of service of an order, the date of 
service shall be the date the order is 
mailed or hand delivered by the Pro-
ceedings Clerk, which, unless otherwise 
indicated, shall be the date stamped on 
the order by the Proceedings Clerk. 

§ 171.5 Extension of time. 
(a) In general. Except as otherwise 

provided by these rules, for good cause 
shown, on its own motion or the mo-
tion of a party, the Commission may at 
any time extend or shorten the time 
prescribed by the rules for filing any 
document. In any instance in which a 
specific time period is not prescribed in 
this part for an action to be taken con-
cerning any matter, the Commission 
may establish a time for that action. 

(b) Filing of motion. Absent extraor-
dinary circumstances, when the time 
period that has been prescribed for an 
action to be taken concerning any mat-
ter exceeds seven days, requests for ex-
tension of that time period shall be 
filed at least five days prior to the ex-
piration of the time period provided 
and shall include an explanation of the 
facts and circumstances that justify 
the extension. 

§ 171.6 Ex parte communications. 
(a) Prohibition of ex parte communica-

tions. (1) No party to a proceeding be-
fore the Commission under these rules 
and no person outside the Commission 
who has a direct or indirect interest 
(pecuniary or otherwise) in the out-
come of the proceeding or might be ag-
grieved by the outcome of the pro-
ceeding shall make or knowingly cause 
to be made an ex parte communication 
relevant to the merits of the pro-
ceeding subject to these rules to a 
Commissioner, member of the personal 
staff of a Commissioner or Commission 
decisional employee. 

(2) No Commissioner, member of the 
personal staff of a Commissioner or 
Commission decisional employee shall 
make or knowingly cause to be made 
to a party to a proceeding subject to 
these rules or to any person outside the 
Commission who has a direct or indi-
rect interest (pecuniary or otherwise) 
in the outcome of the proceeding or 
might be aggrieved by the outcome of 
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the proceeding, an ex parte communica-
tion relevant to the merits of the pro-
ceeding subject to these rules. 

(b) Procedure for handling. Any Com-
missioner, member of a Commis-
sioner’s personal staff or Commission 
decisional employee who receives, or 
who makes or knowingly causes to be 
made, an ex parte communication pro-
hibited by paragraph (a) of this section 
shall: 

(1) Place on the public record of the 
proceeding: 

(i) All such written communications; 
(ii) Memoranda stating the substance 

of all such oral communications; and 
(iii) All written responses, and 

memoranda stating the substance of all 
oral responses, to the materials de-
scribed in paragraphs (b)(1)(i) and 
(b)(1)(ii) of this section; and 

(2) Promptly give written notice of 
such communications and responses 
thereto to all parties to the pro-
ceedings to which the communication 
or responses relate. 

(c) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party in violation of the prohibition 
contained in paragraph (a)(1) of this 
section, the Commission may, to the 
extent consistent with the interests of 
justice and the policies of the Act, re-
quire the party to show cause why his 
claim or interest in the proceeding 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation. 

(2) Any Commissioner, member of a 
Commissioner’s personal staff or Com-
mission decisional employee who 
knowingly makes or knowingly causes 
to be made, or who knowingly solicits 
or knowingly causes the solicitation of, 
an ex parte communication which vio-
lates the prohibitions contained in 
paragraph (a)(2) of this section may be 
deemed to have engaged in conduct of 
the type proscribed by 17 CFR 140.735– 
3(b)(3). 

(d) Applicability of prohibitions and 
sanctions against ex parte communica-
tions. (1)(i) The prohibitions of this sec-
tion shall begin to apply at the time 
that a copy of a notice of appeal has 
been filed with the Proceedings Clerk 
in accordance with § 171.23 or § 171.44 of 
this part; or a petition for stay or for 

an emergency effective date has been 
filed in accordance with § 171.22, § 171.41 
or § 171.43 of this part. The prohibitions 
of this section shall remain in effect 
until a final order has been entered in 
the proceeding which is no longer sub-
ject to review by the Commission or to 
review by any court. 

(ii) The Commission may, by specific 
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date 
prior, or shall continue until a date 
subsequent, to the times specified in 
paragraph (d)(1)(i) of this section. 

(2) The sanctions in paragraph (c)(1) 
of this section shall not apply to a per-
son making a prohibited communica-
tion (or causing it to be made) absent 
evidence that the person acted with ac-
tual or constructive knowledge that 
the person receiving the communica-
tion was a Commissioner, member of 
the personal staff of a Commissioner or 
a Commission decisional employee. 

§ 171.7 [Reserved] 

§ 171.8 Filing with the Proceedings 
Clerk. 

(a) How to file. Any document that is 
required by this part to be filed with 
the Proceedings Clerk shall be filed by 
delivering it in person or by first-class 
mail or a more expeditious form of 
United States mail, or by overnight or 
similar commercial delivery service to: 
Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155 
21st Street NW., Washington, DC 20581; 
or faxing the document to (202) 418–5532 
or emailing it to 
PROClFilings@cftc.gov. To be timely 
filed under this part, a document must 
be delivered or mailed to the Pro-
ceedings Clerk within the time pre-
scribed for filing. 

(b) Proof of filing. Proof of filing shall 
be made by attaching to the document 
for filing an affidavit of filing executed 
by any person 18 years of age or older 
or a proof of filing executed by an at-
torney-at-law qualified for practice be-
fore the Commission. The proof of fil-
ing shall certify that the attached doc-
ument was delivered by hand to the 
Proceedings Clerk or deposited in the 
United States mail, with first-class 
postage prepaid (or delivered to an 
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overnight delivery service of estab-
lished reliability), addressed to the 
Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155 
21st Street, NW., Washington, DC 20581, 
on the date specified in the affidavit. 

(c) Formalities of filing—(1) Number of 
copies. Unless otherwise provided, any 
person filing a document with the Pro-
ceedings Clerk shall provide two con-
formed copies in addition to the origi-
nal. 

(2) Title page. All documents filed 
with the Proceedings Clerk shall in-
clude, at the head thereof, or on a title 
page, the name of the Commission, the 
title of the proceeding, the docket 
number (if one has been assigned by 
the Proceedings Clerk), the subject of 
the particular document and the name 
of the person on whose behalf the docu-
ment is being filed. 

(3) Paper, spacing, type. All docu-
ments filed with the Proceedings Clerk 
shall be typewritten, must be on one 
grade of good white paper no less than 
8 or more than 81⁄2 inches wide and no 
less than 101⁄2 or more than 111⁄2 inches 
long, and must be bound on the top 
only. They must be double-spaced, ex-
cept for long quotations (3 or more 
lines) and footnotes which should be 
single-spaced. 

(4) Signature—(i) By whom. All docu-
ments filed with the Proceedings Clerk 
shall be signed personally in ink: 

(A) By the person or persons on 
whose behalf they are tendered for fil-
ing; 

(B) By a general partner, officer or 
director of a partnership, corporation, 
association, or other legal entity; or 

(C) By an attorney-at-law having au-
thority with respect thereto. The Pro-
ceedings Clerk may require appropriate 
evidence of the authority of a person 
subscribing a document on behalf of 
another person. 

(ii) Effect. The signature on any docu-
ment of any person acting either for 
himself or as attorney or agent for an-
other constitutes certification by him 
that: 

(A) He has read the document sub-
scribed and knows the contents there-
of; 

(B) If executed in any representative 
capacity, it was done with full power 
and authority to do so; 

(C) To the best of his knowledge, in-
formation, and belief, every statement 
contained in the document is true and 
not misleading; and 

(D) The document is not being inter-
posed for delay. 

[55 FR 41068, Oct. 9, 1990, as amended at 60 FR 
49336, Sept. 25, 1995; 78 FR 12937, Feb. 26, 2013] 

§ 171.9 Service. 

(a) General requirements. Unless other-
wise provided, all documents filed with 
the Proceedings Clerk must be served 
upon all parties on the same day. 

(b) Manner of service. Service may be 
made by personal delivery (effective 
upon receipt), mail (effective upon de-
posit), facsimile (effective upon re-
ceipt) or electronic mail (effective 
upon receipt). When service is effected 
by mail, the time within which the per-
son served may respond thereto shall 
be increased by five days. Parties who 
consent to accepting service of docu-
ments by electronic means in the un-
derlying NFA action also consent to 
accepting service by the same means in 
proceedings under this part 171. 

(c) Proof of service. Proof of service 
shall be made by filing with the Pro-
ceedings Clerk, at the same time as the 
relevant document is filed, an affidavit 
of service executed by a person 18 years 
of age or older or a certificate of serv-
ice executed by an attorney qualified 
to practice before the Commission. The 
proof of service shall state that service 
has been made and identify the person 
served, the date of service and the 
manner of service. 

(d) Designation of person to receive 
service. The first document filed in a 
proceeding by or on behalf of any party 
must state on the first page the name, 
postal address and telephone number of 
the person authorized to receive serv-
ice for the party of all documents filed 
in the proceeding. Thereafter, service 
of documents shall be made upon the 
person authorized unless service on a 
different authorized person or on the 
party himself is authorized by the 
Commission, or unless pursuant to 
§ 171.8 the person authorized is changed 
by the party upon due notice to all 
other parties. Parties shall file and 
serve notification of any changes in the 
information provided pursuant to this 
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subparagraph as soon as practicable 
after the change occurs. 

(e) Service of orders and decisions. A 
copy of all notices, rulings, opinions 
and orders of the Commission shall be 
served on each of the parties by the 
Proceedings Clerk. Service will be 
deemed complete upon deposit in the 
mail. 

[55 FR 41068, Oct. 9, 1990, as amended at 72 FR 
42277, Aug. 2, 2007] 

§ 171.10 Motions. 

(a) In general. An application for a 
form of relief not otherwise specifically 
provided for in this part shall be made 
by a written motion, filed with the 
Proceedings Clerk. The motion shall 
state the relief sought, basis for the re-
lief and the authority relied upon. 

(b) Answers to motions. Unless other-
wise provided, a party may file a writ-
ten response to a motion within five 
days after service of the motion. 

(c) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extensions of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or 
modification of the action. 

(d) Dilatory motions. Frivolous or re-
petitive motions dealing with the same 
subject matter shall not be permitted. 

§ 171.11 Sanctions. 

In the event a party fails to fulfill his 
obligations under these Rules, the 
Commission may impose appropriate 
sanctions including dismissal of the ap-
peal or summary reversal of the deci-
sion under appeal. Sanctions may be 
imposed on the motion of a party or on 
the Commission’s own motion. 

§ 171.12 Settlement. 

At any time before the Commission 
has reached a final determination in a 
proceeding, the parties may request 
dismissal of the appeal based on a set-
tlement agreement. If, in its view, the 
settlement is consistent with the pub-
lic interest, the Commission will dis-
miss the proceeding. 

§ 171.13 Practice before the Commis-
sion. 

(a) Practice—(1) By non-attorneys. An 
individual may appear pro se (on his 
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation, 
trust or association. 

(2) By attorneys. An attorney-at-law 
who is admitted to practice before the 
highest court in any State or territory, 
or of the District of Columbia, who has 
not been suspended or disbarred from 
appearance and practice before the 
Commission in accordance with the 
provisions of part 14 of this chapter 
may represent parties as an attorney 
in proceedings before the Commission. 

(b) Debarment of counsel or representa-
tive during the course of a proceeding. 
Whenever, while a proceeding is pend-
ing before the Commission, the Com-
mission finds that a person acting as 
counsel or representative for any party 
to the proceeding is guilty of contemp-
tuous conduct, the Commission may 
order that such person be precluded 
from further acting as counsel or rep-
resentative in a proceeding subject to 
these rules. The Commission may sus-
pend the proceedings for a reasonable 
time for the purpose of enabling the 
party to obtain other counsel or rep-
resentative. 

(c) Withdrawal from representation. 
Withdrawal from representation of a 
party will be only by leave of the Com-
mission. Such leave to withdraw may 
be subject to conditions including sub-
mission of an affidavit averring that 
the party represented has actual 
knowledge of the withdrawal and pro-
viding the name and address of a suc-
cessor counsel (or representative) or a 
statement that the represented party 
has determined to proceed pro se. If the 
party proceeds pro se, the statement 
shall include the address where the 
party can thereafter be served. 

§ 171.14 Waiver of rules. 
To prevent undue hardship on any 

party or for other good cause shown, 
the Commission may waive any rule in 
this part in a particular case and may 
order proceedings in accordance with 
its direction. Such an order shall be 
based upon a determination that no 
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party will be prejudiced thereby and 
that the ends of justice will be served. 
Reasonable notice will be given to all 
parties of any action taken pursuant to 
this paragraph. 

Subpart B—Notice and Effective 
Date of Final Decisions in Dis-
ciplinary, Membership Denial 
and Registration Actions 

§ 171.20 [Reserved] 

§ 171.21 Notice of final decision. 
(a) When required. The National Fu-

tures Association shall promptly serve 
all parties, as well as the Proceedings 
Clerk and the Secretary of the Com-
mission, with a written notice of any 
final decision in a disciplinary action, 
membership denial action or registra-
tion action subject to these rules. The 
notice may be contained in the written 
decision issued by the National Fu-
tures Association. 

(b) Content of the notice. At a min-
imum, the notice shall provide the fol-
lowing information: 

(1) The names of the parties to the 
proceeding; 

(2) The date the notice was served 
and the effective date of the decision; 

(3) A statement informing the parties 
of their right to appeal the decision to 
the Commission pursuant to § 171.28 as 
well as their right to seek a stay of the 
effective date of the decision pursuant 
to § 171.27. 

(4) For a disciplinary action: 
(i) A statement setting forth the rel-

evant acts of practices engaged in or 
omitted by the parties to the pro-
ceeding; 

(ii) A statement setting forth the 
specific rule or rules of the association 
violated by the relevant acts or prac-
tices or omissions to act of the parties 
to the proceeding; 

(iii) A statement setting forth the 
penalty imposed and the basis for its 
imposition. 

(5) For a membership action: 
(i) The specific grounds for the de-

nial, bar, expulsion, or restriction; 
(ii) The findings made concerning 

those grounds; 
(iii) An explanation of the result 

reached in light of the grounds for in-
eligibility found and the findings made. 

(6) For a registration action: 
(i) The statutory disqualification at 

issue; 
(ii) The findings made concerning the 

statutory disqualification; 
(iii) An explanation of the result 

reached in light of the statutory dis-
qualification shown and the findings 
made. 

(c) Effect of inadequate notice. (1) If 
the National Futures Association 
issues a notice of a final decision sub-
ject to these rules that is not substan-
tially consistent with the requirements 
of this section, and the record does not 
establish that the errors therein are 
harmless, the notice may be stricken. 
The Commission may act on its own 
motion or on the motion of a party. 

(2) When a notice is struck, the final 
decision of the National Futures Asso-
ciation shall not be effective until a 
proper notice is served. 

§ 171.22 Effective date of final deci-
sions in disciplinary, membership 
denial and registration actions. 

(a) General rule. A final decision of 
the National Futures Association in a 
disciplinary action, membership denial 
action or registration action shall be 
effective thirty days after service of 
the notice described in § 171.21. 

(b) Petitions for stay pending review or 
for an emergency effective date—(1) Stay 
pending review. Within ten days of serv-
ice of the notice described in § 171.21, 
any aggrieved party may seek from the 
Commission a stay pending consider-
ation of the merits of an appeal by fil-
ing and serving an appropriate peti-
tion. The mere filing of such a petition 
shall not stay the effective date of the 
decision. The burden of persuasion 
shall rest with the party seeking the 
stay. If the Commission does not grant 
the petition prior to the effective date 
of the decision under review, it shall be 
deemed denied. All petitions for stay 
must be accompanied by a notice of ap-
peal. 

(2) Emergency effective date. Within 
ten days of service of the notice de-
scribed in § 171.21, the National Futures 
Association may seek from the Com-
mission an order establishing an emer-
gency effective date for the decision by 
filing and serving an appropriate peti-
tion. The mere filing of such a petition 
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shall not alter the effective date of the 
decision. The burden of persuasion 
rests with the National Futures Asso-
ciation. If the Commission does not 
grant the petition by the date specified 
as the emergency effective date, it 
shall be deemed denied. 

(3) Contents of petition for stay and pe-
tition for an emergency effective date. A 
petition for stay or for an emergency 
effective date shall be in writing. Mate-
rial factual allegations shall be sup-
ported by an affidavit or other sworn 
statement unless the parties stipulate 
that the material facts are not in dis-
pute. 

(4) Response. Within five days of the 
service of the petition, a party may file 
in opposition to the petition. Material 
factual allegations shall be supported 
by an affidavit or other sworn state-
ment unless the parties stipulate that 
the material facts are not in dispute. 

(c) Standards for determining petitions 
for a stay or an emergency effective date 
petition. In reviewing petitions filed 
under this seciton, the Comission shall 
consider: 

(1) The likelihood that a challenge to 
the merits of the decision will be suc-
cessful; and 

(2) The likelihood that the denial of 
the petition would result in irreparable 
harm to the petitioner; and 

(3) The effect a grant of the petition 
would have on the opposing party; and 

(4) The effect a grant or denial of the 
petition would have on the public in-
terest. 

(d) Expedited consideration. If, in its 
view, it is necessary to protect the pe-
titioner’s right to a meaningful deter-
mination of the issues raised in the pe-
tition, the Commission may act upon a 
petition for a stay or for an emergency 
effective date prior to its receipt of an 
opposing party’s response. Any party 
aggrieved by such expedited consider-
ation may seek reconsideration within 
seven days of service of the decision. 

§ 171.23 Notice of appeal. 
(a) Time to file. Any party aggrieved 

by the final decision of the National 
Futures Association in a disciplinary, 
membership denial or registration ac-
tion may, within thirty days of the Na-
tional Futures Association’s service of 
the notice described in § 171.21, file a 

notice of appeal with the Proceedings 
Clerk. The filing of such a notice shall 
not stay the effective date of the deci-
sion. 

(b) Contents. The notice of appeal 
shall consist of a brief statement indi-
cating that the party is requesting 
Commission review of an action of the 
National Futures Association. It 
should identify: 

(1) The name and address of the per-
son appealing and, if represented, the 
name and address of his representative; 

(2) The case name and docket number 
of the National Futures Association 
proceeding; and 

(3) The date of the decision. 
(c) Filing fee. Each notice of appeal 

must be accompanied by a nonrefund-
able filing fee of $100. This amount may 
be paid by check, bank draft or money 
order, payable to the Commodity Fu-
tures Trading Commission. 

(d) Defective notices of appeal. Notices 
of appeal that are untimely or not ac-
companied by the filing fee shall not be 
accepted by the Proceedings Clerk ab-
sent a showing, by motion, of excusable 
neglect. 

§ 171.24 Submission of the record. 
Within thirty days after service of a 

notice of appeal, the National Futures 
Association shall file with the Pro-
ceedings Clerk two copies of the record 
of the proceeding (as defined by 
§ 171.2(k)). The record shall be bound as 
a unit, chronologically indexed and 
tabbed, and certified as correct by a 
duly authorized official, agent or em-
ployee of the National Futures 
Asssociation. The National Futures As-
sociation shall serve on the party ap-
pealing, in lieu of the record, a copy of 
the index of the record and a copy of 
any document in the record not pre-
viously served on the party appealing. 
If the party appealing objects to the 
materials included or excluded in pre-
paring the record, he shall file his ob-
jections with his brief on appeal. The 
Commission may, at any time, direct 
that an omission or misstatement be 
corrected and, if necessary, that a sup-
plemental record be prepared and filed. 

§ 171.25 Appeal brief. 
(a) Time to file. Any person who has 

filed a notice of appeal in accordance 
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with the provisions of § 171.23, shall per-
fect the appeal by filing an appeal brief 
with the Proceedings Clerk within thir-
ty days after service of the record by 
the National Futures Association. The 
Commission may dismiss any appeal 
for which an appeal brief is not timely 
filed. 

(b) Contents. Each appeal brief sub-
mitted to the Commission pursuant to 
this section shall include, in the order 
indicated: 

(1) A statement of the issues pre-
sented for review; 

(2) A statement of the case. The 
statement shall indicate briefly the na-
ture of the case and include a full de-
scription of the action being chal-
lenged. There shall follow a clear and 
concise statement of all facts relevant 
to the consideration of the appeal with 
appropriate citations to the record; 

(3) An argument. The argument shall 
contain the contentions of the appel-
lant with respect to the issues pre-
sented and the reasons supporting 
those contentions. It shall cite specifi-
cally to the relevant authorities and to 
those parts of the record that support 
appellant’s contentions; and 

(4) A conclusion stating the precise 
relief sought. 

(c) Length of appeal brief. Without 
prior leave of the Commission, the ap-
peal brief may not exceed thirty five 
pages, exclusive of any table of con-
tents, table of cases, index and appen-
dix containing transcripts of testi-
mony, exhibits, rules, regulations or 
similar materials. 

§ 171.26 Answering brief. 
(a) Time for filing answering brief. 

Within thirty days after service of the 
appeal brief, the National Futures As-
sociation shall file with the Pro-
ceedings Clerk an answering brief. 

(b) Contents of answering brief. The 
contents of the answering brief gen-
erally shall be consistent with those 
set forth in § 171.25(b) but may omit a 
statement of the issues and a state-
ment of the case if the National Fu-
tures Association does not dispute the 
issues or the statement of the case con-
tained in the appeal brief. 

(c) Length of the answering brief. With-
out prior leave of the Commission, the 
answering brief may not exceed thirty 

five pages, exclusive of any table of 
contents, table of cases, index and ap-
pendix containing transcripts of testi-
mony, exhibits, statutes, rules, regula-
tions or similar materials. 

§ 171.27 Limited participation by inter-
ested persons. 

(a) Upon motion of any interested 
person or, on its own motion, the Com-
mission may permit, or solicit, limited 
participation in the proceeding by such 
interested person. A motion for leave 
to participate in the proceeding shall 
be filed promptly, shall identify the in-
terest of that person and shall show 
why participation in the proceeding by 
that person would serve the public in-
terest. If the Commission determines 
that participation would serve the pub-
lic interest, it shall by order establish 
a supplementary briefing schedule for 
the interested person and the parties to 
the proceeding. 

(b) For purposes of this subsection, 
interested person shall include parties 
and any other persons who might be 
adversely affected or aggrieved by the 
outcome of a proceeding; their officers, 
agents, employees, associates, affili-
ates, attorneys, accountants or other 
representatives; and any other person 
having a direct or indirect pecuniary or 
other interest in the outcome of a pro-
ceeding. 

§ 171.28 Participation by Commission 
staff. 

The Division of Enforcement, the Di-
vision of Clearing and Intermediary 
Oversight or the Division of Market 
Oversight may participate in any pro-
ceeding by filing a notice of appear-
ance. Such a notice shall be filed and 
served on or before the twentieth day 
following the date of service of its brief 
by the National Futures Association. 
The Commission shall by order estab-
lish a supplementary briefing schedule 
for the Commission staff and other par-
ties to the proceeding. If it concludes 
that participation of the Commission 
staff will not serve the public interest, 
the Commission shall prohibit further 
participation. 

[55 FR 41068, Oct. 9, 1990, as amended at 67 FR 
62353, Oct. 7, 2002] 
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Subpart C—Commission Review of 
Final Decisions in Disciplinary, 
Membership Denial and Reg-
istration Actions 

§ 171.30 Scope of review. 
On review, the Commission may, in 

its discretion and after appropriate 
consideration of the notice given to the 
parties, consider sua sponte any issues 
arising from the record before it and 
may base its determination thereon. 
The Commission may also limit its 
consideration to those issues specifi-
cally raised in the parties’ briefs, treat-
ing all other issues as waived. 

§ 171.31 Commission review in the ab-
sence of an appeal. 

(a) Request by Commission staff. At 
any time prior to the effective date of 
a final decision of the National Futures 
Association in a disciplinary, member-
ship denial or registration action, the 
Division of Enforcement, the Division 
of Clearing and Intermediary Oversight 
or the Division of Market Oversight 
may file and serve a memorandum re-
questing the Commission to institute 
review of the National Futures Asso-
ciation proceeding. The filing of such a 
memorandum shall stay the effective 
date of the decision at issue for twenty 
days. 

(b) Response by the National Futures 
Association. The National Futures Asso-
ciation may file a response to the 
memorandum of the Commission staff 
within fifteen days of the service of the 
memorandum. 

(c) Commission determination of staff 
request. To preserve the status quo 
while it determines whether review is 
apropriate, the Commission may ex-
tend the stay of the effective date of 
the decision at issue for an additional 
30 days. If the Commission decides to 
take review, the effective date of the 
decision at issue shall be stayed pend-
ing the decision of the Commission, un-
less otherwise ordered. The Commis-
sion shall by order establish the proce-
dure for submission of both the record 
of the proceeding and the briefs of the 
parties to the proceeding. 

(d) Commission review on its own mo-
tion. At any time prior to the effective 
date of a final decision of the National 
Futures Association in a disciplinary, 

membership denial or registration ac-
tion, the Commission may take review 
of a decision by issuing an appropriate 
order. If the Commission determines 
that it is appropriate to take review on 
its own motion, it shall by order estab-
lish the procedure for submission of 
both the record of the proceeding and 
the briefs of the parties. 

[55 FR 41068, Oct. 9, 1990, as amended at 67 FR 
62353, Oct. 7, 2002] 

§ 171.32 Oral argument. 

(a) On motion of Commission. On its 
own motion, the Commission may, in 
its discretion, hear oral argument in a 
proceeding. 

(b) On request of party. Any party 
may file with the Proceedings Clerk a 
request in writing for the opportunity 
to present oral argument before the 
Commission, which the Commission 
may, in its discretion, grant or deny. A 
request under this paragraph must be 
filed concurrently with the party’s 
brief. 

(c) Reporting and transcription. Oral 
argument before the Commission will 
be recorded and transcribed unless the 
Commission directs otherwise. In the 
event the Commission affords the par-
ties the opportunity to present oral ar-
gument before the Commission, the 
oral argument will proceed in accord-
ance with the provisions of § 10.103(b) of 
this chapter. 

§ 171.33 Final decision by the Commis-
sion. 

(a) Opinion and order. Upon review, 
the Commission may affirm, modify, 
set aside, or remand for further pro-
ceedings, in whole or in part, the deci-
sion of the National Futures Associa-
tion. The Commission’s decision will be 
contained in its opinion and order 
which will be based upon the record be-
fore it, including the record of the reg-
istered futures association proceeding, 
briefs submitted to the Commission by 
the parties and any oral argument 
made in accordance with § 171.32. Ex-
cept as provided in paragraph (b) of 
this section, the opinion and order will 
constitute the final decision of the 
Commission, effective upon service on 
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the parties. In the event the Commis-
sion is equally divided as to its deci-
sion, the decision of the National Fu-
tures Association shall be affirmed 
without a Commission opinion. 

(b) Order of summary affirmance. If the 
Commission finds that the result 
reached in the decision of the National 
Futures Association is substantially 
correct and that none of the arguments 
on appeal made by the appellant raise 
important questions of law or policy, 
the Commission may, by appropriate 
order, summarily affirm the decision 
without opinion. The decision of the 
National Futures Association shall 
constitute the Commission’s final deci-
sion, effective upon service. Unless the 
Commission expressly indicates other-
wise in its order, an order of summary 
affirmance does not reflect a Commis-
sion determination to adopt the ration-
ale of the National Futures Associa-
tion, and neither the order of summary 
affirmance nor the underlying order 
shall serve as Commission precedent in 
other proceedings. 

§ 171.34 Standards of review. 
(a) Disciplinary actions. In reviewing a 

final decision of the National Futures 
Association in a disciplinary action, 
the Commission shall affirm the order 
of the National Futures Association, 
unless the Commission finds that: 

(1) The proceedings were not con-
ducted in a manner consistent with 
fundamental fairness; 

(2) The proceedings were not con-
ducted in a manner consistent with the 
rules of the National Futures Associa-
tion; 

(3) The weight of the evidence does 
not support the findings of the Na-
tional Futures Association concerning 
the relevant acts or practices engaged 
in or omitted; 

(4) The determination that the acts 
or practices engaged in or omitted vio-
lated rules of the National Futures As-
sociation does not rest on a reasonable 
interpretation of the rules at issue; 

(5) The National Futures Associa-
tion’s application of its rules is not 
consistent with the purposes of the 
Act; 

(6) The National Futures Associa-
tion’s choice of sanction is excessive or 
oppressive in light of the violations 

found having due regard for the public 
interest. 

(b) Membership denial actions. In re-
viewing a final decision of the National 
Futures Association in a membership 
denial action, the Commission shall af-
firm the order of the National Futures 
Association, unless the Commission 
finds that: 

(1) The proceedings were not con-
ducted in a manner consistent with 
fundamental fairness; 

(2) The proceedings were not con-
ducted in a manner consistent with the 
rules of the National Futures Associa-
tion; 

(3) The weight of the evidence does 
not support the findings made or 
adopted in the final decision; 

(4) The conclusion of the National 
Futures Association is not consistent 
with the purposes of the Act. 

(c) Registration actions. In reviewing a 
decision of the National Futures Asso-
ciation in a registration action, the 
Commission shall affirm the order of 
the National Futures Association un-
less the Commission finds that: 

(1) The proceedings were not con-
ducted in a manner consistent with 
fundamental fairness; 

(2) The proceedings were not con-
ducted in a manner consistent with the 
rules of the National Futures Associa-
tion; 

(3) The weight of the evidence does 
not support the findings made or 
adopted in the final decision; 

(4) The conclusion of the National 
Futures Association is not consistent 
with the purposes of the Act. 

Subpart D—Commission Review of 
Decisions by the National Fu-
tures Association In Member 
Responsibility Actions 

§ 171.40 Notice of the commencement 
of a member responsibility action. 

The notice of a Member Responsi-
bility Action provided by the National 
Futures Association pursuant to its 
rules shall advise the affected parties 
of their right to petition the Commis-
sion pursuant to § 171.41 to stay the ef-
fective date of the action pending a 
hearing before the National Futures 
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Association on the factual issues rel-
evant to the suspension, restriction or 
remedial action ordered. 

§ 171.41 Petition for a stay of effective 
date of a member responsibility ac-
tion pending a hearing by the Na-
tional Futures Association. 

(a) Time to file. Within ten days after 
the National Futures Association 
serves the notice required by § 171.40, 
any party aggrieved by the National 
Futures Association’s determination 
that the member responsibility action 
should be effective prior to the oppor-
tunity for a hearing on the factual 
issues relevant to the suspension, re-
striction or remedial action imposed 
may petition the Commission to stay 
its effectiveness pending completion of 
further proceedings by the National 
Futures Association. The burden of 
persuasion shall rest with the party 
seeking the stay. 

(b) Content. A petition for stay shall 
meet the content requirements set 
forth in § 171.22(b)(3). 

(c) Response. A response may be filed 
by the National Futures Association in 
accordance with § 171.22(b)(4). 

(d) Standards for granting petition for 
stay. In reviewing petitions to stay the 
effectiveness of the member responsi-
bility action pending completion of 
further proceedings, the Commission 
shall consider: 

(1) Whether, in the circumstances 
presented, the notice and opportunity 
for a hearing provided by the National 
Futures Association are consistent 
with principles of fundamental fair-
ness; and 

(2) The likelihood that the denial of 
the petition would result in irreparable 
harm to petitioner; and 

(3) The effect a grant of the petition 
would have on the interests of the Na-
tional Futures Association; and 

(4) The effect a grant or denial of the 
petition would have on the public in-
terest. 

(e) If the suspension, restriction or 
remedial action imposed by the Na-
tional Futures Assocation in a member 
responsibility action is effective at the 
time a petition for a stay is filed with 
the Commission, the Commission shall 
not delay its decision on the petition 
to await the receipt of the National 

Futures Association’s response. If the 
action is not effective at the time the 
petition is filed, the Commission will 
not act upon the petition prior to the 
receipt of a response from the National 
Futures Association unless, in its view, 
expedited action on the petition is nec-
essary to protect petitioner’s right to a 
meaningful determination of the right 
to a stay. If the Commission grants the 
petition prior to the receipt of the re-
sponse of the National Futures Asso-
ciation, the association may seek re-
consideration of the Commission’s ac-
tion within seven days of service of the 
decision. 

(f) Proceedings following Commission 
disposition. If the petition for a stay is 
denied, the National Futures Associa-
tion shall continue its action in ac-
cordance with the applicable rules of 
the association. If the petition for a 
stay is granted, the action shall be re-
manded to the National Futures Asso-
ciation for further proceedings as pro-
vided in the Commission’s decision. 
Unless otherwise ordered by the Com-
mission, a stay issued pursuant to this 
section shall not deprive the National 
Futures Association of the authority, 
after conducting a hearing under the 
appropriate rules of the association, to 
make the suspension, restriction or re-
medial action ordered in the member 
responsibility action immediately ef-
fective at the time a final decision is 
issued. 

§ 171.42 Notice of a final decision of 
the National Futures Association in 
a member responsibility action. 

(a) When required. The National Fu-
tures Association shall promptly serve 
all parties, as well as the Proceeding 
Clerk and Secretary of the Commis-
sion, with a written notice of any final 
decision in a member responsibility ac-
tion. The notice may be contained in 
the written decision issued by the Na-
tional Futures Association. If the Na-
tional Futures Association determines 
that the decision shall be effective 
upon issuance, in addition to serving a 
written notice, it shall also contact the 
parties and the Proceedings Clerk by 
telephone to inform them of its deter-
mination. 
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(b) Contents of the written notice. At a 
minimum, the notice shall provide the 
following information: 

(1) The name of the parties to the 
proceeding; 

(2) The date the notice was served 
and the effective date of the decision; 

(3) A statement informing the parties 
of their right to appeal the decision to 
the Commission pursuant to § 171.44 as 
well as their right to seek a stay of the 
decision pending Commission consider-
ation of their appeal pursuant to 
§ 171.43; 

(4) A description of the action taken 
and the reasons for the action; 

(5) Findings of fact and conclusions 
of law on all issues relevant to its deci-
sion; 

(6) A determination of the appro-
priate relief based on the findings and 
conclusions. 

§ 171.43 Petition for a stay of the effec-
tive date of a final decision of the 
National Futures Association in a 
member responsibility action. 

(a) Filing the petition. Within ten days 
of the service of the notice described in 
§ 171.42, any aggrived party may seek 
from the Commission a stay of the ef-
fective date of the decision of the Na-
tional Futures Association pending 
consideration of the merits of an ap-
peal by filing and serving an appro-
priate petition. The mere filing of such 
a petition shall not stay the effective 
date of the decision. The burden of per-
suasion shall rest with the party seek-
ing the stay. 

(b) Contents. A petition for a stay 
shall be in writing. Material factual al-
legations shall be supported by an affi-
davit or other sworn statement unless 
the parties stipulate that the material 
facts are not in dispute. 

(c) Response. Within five days of the 
service of the petition, the National 
Futures Association may file an oppo-
sition to the petition. Material factual 
allegations shall be supported by an af-
fidavit or other sworn statement unless 
the parties stipulate that the material 
facts are not in dispute. 

(d) Standards for determining petitions 
for a stay. In reviewing petitions filed 
under this section, the Commission 
shall consider: 

(1) The likelihood that petitioner’s 
challenge to the merits of the decision 
will be successful; and 

(2) The likelihood that the denial of 
the petition would result in irreparable 
harm to the petitioner; and 

(3) The effect a grant of the petition 
would have on the National Futures 
Association; and 

(4) The effect a grant or denial of the 
petition would have on the public in-
terest. 

(e) Expedited consideration. If the sus-
pension, restriction or remedial action 
imposed by the National Futures Asso-
ciation in a member responsibility ac-
tion is effective at the time a petition 
for a stay is filed with the Commission, 
the Commission shall not delay its de-
cision on the petition to await the re-
ceipt of the National Futures Associa-
tion’s response. If the decision is not 
effective at the time the petition is 
filed, the Commission will not act upon 
the petition prior to the receipt of a re-
sponse from the National Futures As-
sociation unless, in its view, expedited 
action on the petition is necessary to 
protect petitioner’s right to a meaning-
ful determination of the right to a 
stay. If the Commission grants the pe-
tition prior to the receipt of the re-
sponse of the National Futures Asso-
ciation, the association may seek re-
consideration of the Commission’s ac-
tion within seven days of service of the 
decision. 

§ 171.44 Notice of appeal. 

(a) Time to file. Any party aggrieved 
by a final decision of the National Fu-
tures Association in a member respon-
sibility action may, within thirty days 
of the service of the notice described in 
§ 171.42, file with the Proceedings Clerk 
and serve on the National Futures As-
sociation a notice of appeal. The filing 
of such a notice shall not stay the ef-
fective date of the decision. 

(b) Contents. The notice of appeal 
shall meet the content requirements of 
§ 171.23(b). 

(c) Filing fee. Each notice of appeal 
must be accompanied by a nonrefund-
able filing fee of $100. This amount may 
be paid by check, bank draft or money 
order, payable to the Commodity Fu-
tures Trading Commission. 
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(d) Defective notices of appeal. Notices 
of appeal that are untimely or not ac-
companied by the filing fee shall not be 
accepted by the Proceedings Clerk ab-
sent a showing, by motion, of excusable 
neglect. 

§ 171.45 General procedures. 
The following procedural rules appli-

cable to review of decisions of the Na-
tional Futures Association in discipli-
nary, membership denial and registra-
tion actions shall also apply to the re-
view of decisions of the National Fu-
tures Association in member responsi-
bility actions: 

(a) Section 171.24 Submission of the 
Record. 

(b) Section 171.25 Appeal Brief. 
(c) Section 171.26 Answering Brief. 
(d) Section 171.27 Limited Participa-

tion By Interested Persons. 
(e) Section 171.28 Participation By 

Commission Staff. 
(f) Section 171.30 Scope of Review. 
(g) Section 171.31 Commission Review 

In the Absence of An Appeal. 
(h) Section 171.32 Oral Argument. 
(i) Section 171.33 Final Decision By 

the Commission. 

§ 171.46 Standards of review. 
In reviewing the decision of the Na-

tional Futures Association in a mem-
ber responsibility action, the Commis-
sion shall consider whether: 

(a) The proceedings were conducted 
in a manner consistent with funda-
mental fairness; 

(b) The proceedings were conducted 
in a manner consistent with the rules 
of the National Futures Association; 

(c) The weight of the evidence sup-
ports the findings of the National Fu-
tures Association concerning the rea-
sons for the action; 

(d) The determination that summary 
action is necessary to protect the com-
modity futures markets, customers, or 
members of the National Futures Asso-
ciation rests on a reasonable interpre-
tation of the NFA rules at issue; 

(e) The National Futures Associa-
tion’s application of its rules is con-
sistent with the purposes of the Act; 

(f) In light of the findings of the Na-
tional Futures Association concerning 
the reasons for the action and the pub-
lic interest, the suspension, restriction 

or remedial action imposed by the Na-
tional Futures Association is not ex-
cessive, oppressive or an abuse of dis-
cretion. 

Subpart E—Delegation of 
Functions 

§ 171.50 Delegation to the General 
Counsel. 

(a) The Commission hereby dele-
gates, until it orders otherwise, to the 
General Counsel, or any employee 
under the General Counsel’s super-
vision as the General Counsel may des-
ignate, the authority: 

(1) To waive or modify any of the re-
quirements of §§ 171.25, 171.26, 171.27 and 
to waive or modify any requirement of 
the part 171 Rules insofar as it pertains 
to changes in the time permitted for 
filing, or the form, execution, service 
and filing of documents; 

(2) To enter orders under §§ 171.10, 
171.12, 171.21 and 171.31(c); 

(3) To decline to accept any notice of 
appeal, or petition for stay pending re-
view, of matters specified in § 171.1(b) 
and to so notify the appellant and the 
registered futures association; 

(4) To stay the effective date of a de-
cision of the National Futures Associa-
tion in a disciplinary, membership de-
nial or registration action, or a deci-
sion relating to such actions issued by 
the Commission pursuant to these 
rules, for a reasonable period of time, 
not to exceed 10 days, when such a stay 
is necessary to allow the Commission 
to consider a petition to stay the effec-
tive date of such a decision or a motion 
for similar relief; 

(5) To decline to accept any docu-
ment which has not been filed or per-
fected as specified in these rules; 

(6) To determine motions seeking 
permission to participate in a pro-
ceeding under § 171.27 and to establish 
the related briefing schedule; 

(7) To establish briefing schedules 
under § 171.28; and 

(8) To enter any order which, in his 
judgment, will facilitate or expedite 
Commission review of a decision by the 
National Futures Association in a dis-
ciplinary, membership denial or reg-
istration action. 

(b) Within seven days after service of 
a ruling issued pursuant to paragraph 
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(a) of this section, a party may file 
with the Proceedings Clerk a petition 
for Commission reconsideration of the 
ruling. Unless the Commission orders 
otherwise, the filing of a petition for 
reconsideration will not operate to 
stay the effective date of such ruling. 

(c) The General Counsel, or his des-
ignee, may submit to the Commission 
for its consideration any matter which 
has been delegated pursuant to para-
graph (a) of this section. 

(d) Nothing in this section will be 
deemed to prohibit the Commission, at 
its election, from exercising the au-
thority delegated to the General Coun-
sel, or his designee, under this section. 

[55 FR 41068, Oct. 9, 1990, as amended at 64 FR 
46271, Aug. 25, 1999; 78 FR 1145, Jan. 8, 2013] 

PART 180—PROHIBITION AGAINST 
MANIPULATION 

Sec. 
180.1 Prohibition on the employment, or at-

tempted employment, of manipulative 
and deceptive devices. 

180.2 Prohibition on price manipulation. 

AUTHORITY: 7 U.S.C. 6c(a), 9, 12(a)(5) and 15, 
as amended by Title VII of the Dodd-Frank 
Wall Street Reform and Consumer Protec-
tion Act, Pub. L. 111–203, 124 Stat. 1376 (2010); 
5 U.S.C. 552 and 552(b), unless otherwise 
noted. 

SOURCE: 76 FR 41410, July 14, 2011, unless 
otherwise noted. 

§ 180.1 Prohibition on the employment, 
or attempted employment, of ma-
nipulative and deceptive devices. 

(a) It shall be unlawful for any per-
son, directly or indirectly, in connec-
tion with any swap, or contract of sale 
of any commodity in interstate com-
merce, or contract for future delivery 
on or subject to the rules of any reg-
istered entity, to intentionally or reck-
lessly: 

(1) Use or employ, or attempt to use 
or employ, any manipulative device, 
scheme, or artifice to defraud; 

(2) Make, or attempt to make, any 
untrue or misleading statement of a 
material fact or to omit to state a ma-
terial fact necessary in order to make 
the statements made not untrue or 
misleading; 

(3) Engage, or attempt to engage, in 
any act, practice, or course of business, 

which operates or would operate as a 
fraud or deceit upon any person; or, 

(4) Deliver or cause to be delivered, 
or attempt to deliver or cause to be de-
livered, for transmission through the 
mails or interstate commerce, by any 
means of communication whatsoever, a 
false or misleading or inaccurate re-
port concerning crop or market infor-
mation or conditions that affect or 
tend to affect the price of any com-
modity in interstate commerce, know-
ing, or acting in reckless disregard of 
the fact that such report is false, mis-
leading or inaccurate. Notwithstanding 
the foregoing, no violation of this sub-
section shall exist where the person 
mistakenly transmits, in good faith, 
false or misleading or inaccurate infor-
mation to a price reporting service. 

(b) Nothing in this section shall be 
construed to require any person to dis-
close to another person nonpublic in-
formation that may be material to the 
market price, rate, or level of the com-
modity transaction, except as nec-
essary to make any statement made to 
the other person in or in connection 
with the transaction not misleading in 
any material respect. 

(c) Nothing in this section shall af-
fect, or be construed to affect, the ap-
plicability of Commodity Exchange 
Act section 9(a)(2). 

§ 180.2 Prohibition on price manipula-
tion. 

It shall be unlawful for any person, 
directly or indirectly, to manipulate or 
attempt to manipulate the price of any 
swap, or of any commodity in inter-
state commerce, or for future delivery 
on or subject to the rules of any reg-
istered entity. 

PART 190—BANKRUPTCY 

Sec. 
190.01 Definitions. 
190.02 Operation of the debtor’s estate sub-

sequent to the filing date and prior to 
the primary liquidation date. 

190.03 Operation of the debtor’s estate sub-
sequent to the primary liquidation date. 

190.04 Operation of the debtor’s estate—gen-
eral. 

190.05 Making and taking delivery on com-
modity contracts. 

190.06 Transfers. 
190.07 Calculation of allowed net equity. 
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