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and storing the information off-site in
either hard-copy or electronic format.

(7) Identification of potential busi-
ness interruptions encountered by
third parties that are necessary to the
continued operations of the swap deal-
er or major swap participant and a plan
to minimize the impact of such disrup-
tions.

(c) Distribution to employees. Each
swap dealer and major swap partici-
pant shall distribute a copy of its busi-
ness continuity and disaster recovery
plan to relevant employees and
promptly provide any significant revi-
sion thereto. Each swap dealer and
major swap participant shall maintain
copies of the business continuity and
disaster recovery plan at one or more
accessible off-site locations. Each swap
dealer and major swap participant
shall train relevant employees on ap-
plicable components of the business
continuity and disaster recovery plan.

(d) Commission notification. Each swap
dealer and major swap participant
shall promptly notify the Commission
of any emergency or other disruption
that may affect the ability of the swap
dealer or major swap participant to ful-
fill its regulatory obligations or would
have a significant adverse effect on the
swap dealer or major swap participant,
its counterparties, or the market.

(e) Emergency contacts. Each swap
dealer and major swap participant
shall provide to the Commission the
name and contact information of two
employees who the Commission can
contact in the event of an emergency
or other disruption. The individuals
identified shall be authorized to make
key decisions on behalf of the swap
dealer or major swap participant and
have knowledge of the firm’s business
continuity and disaster recovery plan.
The swap dealer or major swap partici-
pant shall provide the Commission
with any updates to this information
promptly.

(f) Review and modification. A member
of the senior management of each swap
dealer and major swap participant
shall review the business continuity
and disaster recovery plan annually or
upon any material change to the busi-
ness. Any deficiencies found or correc-
tive action taken shall be documented.
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(g) Testing and audit. Each business
continuity and disaster recovery plan
shall be tested annually by qualified,
independent internal personnel or a
qualified third party service. The date
the testing was performed shall be doc-
umented, together with the nature and
scope of the testing, any deficiencies
found, any corrective action taken, and
the date that corrective action was
taken. Hach business continuity and
disaster recovery plan shall be audited
at least once every three years by a
qualified third party service. The date
the audit was performed shall be docu-
mented, together with the nature and
scope of the audit, any deficiencies
found, any corrective action taken, and
the date that corrective action was
taken.

(h) Business continuity and disaster re-
covery plans required by other regulatory
authorities. A swap dealer or major
swap participant shall comply with the
requirements of this regulation in addi-
tion to any business continuity and
disaster recovery requirements that
are imposed upon the swap dealer or
major swap participant by its pruden-
tial regulator or any other regulatory
or self-regulatory authority.

(i) Recordkeeping. The business con-
tinuity and disaster recovery plan of
the swap dealer and major swap partic-
ipant and all other records required to
be maintained pursuant to this section
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

§23.604 [Reserved]

§23.605 Conflicts of interest policies
and procedures.

(a) Definitions. For purposes of this
section, the following terms shall be
defined as provided.

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a swap dealer or major
swap participant or any of its affili-
ates, whether or not identified as such,

514



Commodity Futures Trading Commission

that performs, or personnel exercising
direct supervisory authority over the
performance of, any pricing (excluding
price verification for risk management
purposes), trading, sales, marketing,
advertising, solicitation, structuring,
or brokerage activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.

(3) Clearing unit. This term means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or personnel exercising di-
rect supervisory authority over the
performance of, any proprietary or cus-
tomer clearing activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.

(4) Derivative. This term means:

(i) A contract for the purchase or sale
of a commodity for future delivery;

(i1) A security futures product;

(iii) A swap;

(iv) Any agreement, contract, or
transaction described in section
2(c)(2)(C)(1) or section 2(c)(2)(D)(i) of
the Act;

(v) Any commodity option authorized
under section 4c of the Act; and

(vi) Any leverage transaction author-
ized under section 19 of the Act.

() Non-research personnel. This term
means any employee of the business
trading unit or clearing unit, or any
other employee of the swap dealer or
major swap participant, other than an
employee performing a legal or compli-
ance function, who is not directly re-
sponsible for, or otherwise not involved
in, research or analysis intended for in-
clusion in a research report.

(6) Public appearance. This term means
any participation in a conference call,
seminar, forum (including an inter-
active electronic forum) or other pub-
lic speaking activity before 15 or more
persons (individuals or entities), or
interview or appearance before one or
more representatives of the media,
radio, television or print media, or the
writing of a print media article, in
which a research analyst makes a rec-
ommendation or offers an opinion con-
cerning a derivatives transaction. This
term does not include a password-pro-
tected Webcast, conference call or
similar event with 15 or more existing
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customers, provided that all of the
event participants previously received
the most current research report or
other documentation that contains the
required applicable disclosures, and
that the research analyst appearing at
the event corrects and updates during
the public appearance any disclosures
in the research report that are inac-
curate, misleading, or no longer appli-
cable.

() Research analyst. This term means
the employee of a swap dealer or major
swap participant who is primarily re-
sponsible for, and any employee who
reports directly or indirectly to such
research analyst in connection with,
preparation of the substance of a re-
search report relating to any deriva-
tive, whether or not any such person
has the job title of ‘‘research analyst.”

(8) Research department. This term
means any department or division that
is principally responsible for preparing
the substance of a research report re-
lating to any derivative on behalf of a
swap dealer or major swap participant,
including a department or division con-
tained in an affiliate of a swap dealer
or major swap participant.

(9) Research report. This term means
any written communication (including
electronic) that includes an analysis of
the price or market for any derivative,
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include:

(i) Communications distributed to
fewer than 15 persons;

(ii) Commentaries on economic, po-
litical, or market conditions;

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings;

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool
participants that discuss individual de-
rivatives positions in the context of a
fund’s past performance or the basis for
previously-made discretionary deci-
sions;

(v) Any communications generated
by an employee of the business trading
unit that is conveyed as a solicitation
for entering into a derivatives trans-
action, and is conspicuously identified
as such; and
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(vi) Internal communications that
are not given to current or prospective
customers.

(b) Policies and procedures. Each swap
dealer and major swap participant sub-
ject to this rule must adopt and imple-
ment written policies and procedures
reasonably designed to ensure that the
swap dealer or major swap participant
and its employees comply with the pro-
visions of this rule.

(c) Research analysts and research re-
ports—(1) Restrictions on relationship
with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a
research report of the swap dealer or
major swap participant, and non-re-
search personnel shall not direct the
views and opinions expressed in a re-
search report of the swap dealer or
major swap participant.

(ii) No research analyst may be sub-
ject to the supervision or control of
any employee of the swap dealer’s or
major swap participant’s business trad-
ing unit or clearing unit, and no em-
ployee of the business trading unit or
clearing unit may have any influence
or control over the evaluation or com-
pensation of a research analyst.

(iii) Except as provided in paragraph
(¢)(1)(iv) of this section, non-research
personnel, other than the board of di-
rectors and any committee thereof,
shall not review or approve a research
report of the swap dealer or major swap
participant before its publication.

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the
factual accuracy of information in the
research report, to provide for non-sub-
stantive editing, to format the layout
or style of the research report, or to
identify any potential conflicts of in-
terest, provided that:

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel
of the swap dealer or major swap par-
ticipant or in a transmission copied to
such personnel; and

(B) Any oral communication between
non-research personnel and research
department personnel concerning the
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content of a research report must be
documented and made either through
authorized legal or compliance per-
sonnel acting as an intermediary or in
a conversation conducted in the pres-
ence of such personnel.

(2) Restrictions on communications.
Any written or oral communication by
a research analyst to a current or pro-
spective counterparty relating to any
derivative must not omit any material
fact or qualification that would cause
the communication to be misleading to
a reasonable person.

(3) Restrictions on research analyst
compensation. A swap dealer or major
swap participant may not consider as a
factor in reviewing or approving a re-
search analyst’s compensation his or
her contributions to the swap dealer’s
or major swap participant’s trading or
clearing business. Except for commu-
nicating client or customer feedback,
ratings, and other indicators of re-
search analyst performance to research
department management, no employee
of the business trading unit or clearing
unit of the swap dealer or major swap
participant may influence the review
or approval of a research analyst’s
compensation.

(4) Prohibition of promise of favorable
research. No swap dealer or major swap
participant may directly or indirectly
offer favorable research, or threaten to
change research, to an existing or pro-
spective counterparty as consideration
or inducement for the receipt of busi-
ness or compensation.

(5) Disclosure requirements. (i) Owner-
ship and material conflicts of interest. A
swap dealer or major swap participant
must disclose in research reports and a
research analyst must disclose in pub-
lic appearances:

(A) Whether the research analyst
maintains a financial interest in any
derivative of a type, class, or, category
that the research analyst follows, and
the general nature of the financial in-
terest; and

(B) Any other actual, material con-
flicts of interest of the research ana-
lyst or swap dealer or major swap par-
ticipant of which the research analyst
has knowledge at the time of publica-
tion of the research report or at the
time of the public appearance.
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(ii) Prominence of disclosure. Disclo-
sures and references to disclosures
must be clear, comprehensive, and
prominent. With respect to public ap-
pearances by research analysts, the
disclosures required by this paragraph
(c)(b) must be conspicuous.

(iii) Records of public appearances.
Each swap dealer and major swap par-
ticipant must maintain records of pub-
lic appearances by research analysts
sufficient to demonstrate compliance
by those research analysts with the ap-
plicable disclosure requirements under
this paragraph (c)(5).

(iv) Third-party research reports. (A)
For the purposes of this paragraph
(¢)(®5)(iv), ‘‘independent third-party re-
search report” shall mean a research
report, in respect of which the person
or entity producing the report:

(I) Has no affiliation or business or
contractual relationship with the dis-
tributing swap dealer or major swap
participant, or that swap dealer’s or
major swap Dparticipant’s affiliates,
that is reasonably likely to inform the
content of its research reports; and

(2) Makes content determinations
without any input from the distrib-
uting swap dealer or major swap par-
ticipant or that swap dealer’s or major
swap participant’s affiliates.

(B) Subject to paragraph (c)(5)(iv)(C)
of this section, if a swap dealer or
major swap participant distributes or
makes available any independent
third-party research report, the swap
dealer or major swap participant must
accompany the research report with, or
provide a Web address that directs the
recipient to, the current applicable dis-
closures, as they pertain to the swap
dealer or major swap participant, re-
quired by this section. Each swap deal-
er and major swap participant must es-
tablish written policies and procedures
reasonably designed to ensure the com-
pleteness and accuracy of all applicable
disclosures.

(C) The requirements of paragraph
(¢)(B)(iv)(B) of this section shall not
apply to independent third-party re-
search reports made available by a
swap dealer or major swap participant
to its customers:

(1) Upon request; or
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(2) Through a Web site maintained by
the swap dealer or major swap partici-
pant.

(6) Prohibition of retaliation against re-
search analysts. No swap dealer or
major swap participant, and no em-
ployee of a swap dealer or major swap
participant who is involved with the
swap dealer’s or major swap partici-
pant’s pricing, trading, or clearing ac-
tivities, may, directly or indirectly, re-
taliate against or threaten to retaliate
against any research analyst employed
by the swap dealer or major swap par-
ticipant or its affiliates as a result of
an adverse, negative, or otherwise un-
favorable research report or public ap-
pearance written or made, in good
faith, by the research analyst that may
adversely affect the swap dealer’s or
major swap participant’s present or
prospective pricing, trading, or clear-
ing activities.

(d) Clearing activities. (1) No swap
dealer or major swap participant shall
directly or indirectly interfere with or
attempt to influence the decision of
the clearing unit of any affiliated
clearing member of a derivatives clear-
ing organization to provide clearing
services and activities to a particular
customer, including but not limited to
a decision relating to the following:

(i) Whether to offer clearing services
and activities to a particular customer;

(i1) Whether to accept a particular
customer for the purposes of clearing
derivatives;

(iii) Whether to submit a customer’s
transaction to a particular derivatives
clearing organization;

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer;

(v) Whether to accept certain forms
of collateral from a particular cus-
tomer; or

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based
upon criteria that are not generally
available and applicable to other cus-
tomers of the swap dealer or major
swap participant.

(2) Each swap dealer and major swap
participant shall create and maintain
an appropriate informational partition,
as specified in section 4s(j)(5)(A) of the
Act, between business trading units of
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the swap dealer or major swap partici-
pant and clearing units of any affili-
ated clearing member of a derivatives
clearing organization to reasonably en-
sure compliance with the Act and the
prohibitions specified in paragraph
(d)(1) of this section. At a minimum,
such informational partitions shall re-
quire that no employee of a business
trading unit of a swap dealer or major
swap participant shall supervise, con-
trol, or influence any employee of the
clearing unit of any affiliated clearing
member of a derivatives clearing orga-
nization.

(e) Undue influence on counterparties.
Each swap dealer and major swap par-
ticipant must adopt and implement
written policies and procedures that
mandate the disclosure to its counter-
parties of any material incentives and
any material conflicts of interest re-
garding the decision of a counterparty:

(1) Whether to execute a derivative
on a swap execution facility or des-
ignated contract market; or

(2) Whether to clear a derivative
through a derivatives clearing organi-
zation.

(f) All records that a swap dealer or
major swap participant is required to
maintain pursuant to this regulation
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of the
applicable prudential regulator, as de-
fined in 7 U.S.C. 1a(39).

§23.606 General information: avail-
ability for disclosure and inspec-
tion.

(a) Disclosure of information. (1) Each
swap dealer and major swap partici-
pant shall make available for disclo-
sure to and inspection by the Commis-
sion and its prudential regulator, as
applicable, all information required by,
or related to, the Commodity Exchange
Act and Commission regulations, in-
cluding:

(i) The terms and condition of its
swaps;

(ii) Its swaps trading operations,
mechanisms, and practices;

(iii) Financial integrity and risk
management protections relating to
swaps; and
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(iv) Any other information relevant
to its trading in swaps.

(2) Such information shall be made
available promptly, upon request, to
Commission staff and the staff of the
applicable prudential regulator, at
such frequency and in such manner as
is set forth in the Commodity Ex-
change Act, Commission regulations,
or the regulations of the applicable
prudential regulator.

(b) Ability to provide information. (1)
Each swap dealer and major swap par-
ticipant shall establish and maintain
reliable internal data capture, proc-
essing, storage, and other operational
systems sufficient to capture, process,
record, store, and produce all informa-
tion necessary to satisfy its duties
under the Commodity Exchange Act
and Commission regulations. Such sys-
tems shall be designed to produce the
information within the time frames set
forth in the Commodity Exchange Act
and Commission regulations or upon
request, as applicable.

(2) Each swap dealer and major swap
participant shall establish, implement,
maintain, and enforce written proce-
dures for the capture, processing, re-
cording, storage, and production of all
information necessary to satisfy its du-
ties under the Commodity Exchange
Act and Commission regulations.

(c) Record retention. All records or re-
ports that a swap dealer or major swap
participant is required to maintain
pursuant to this regulation shall be
maintained in accordance with Com-
mission Regulation §1.31 and shall be
made available promptly upon request
to representatives of the Commission
and to representatives of applicable
prudential regulators.

§23.607 Antitrust considerations.

(a) No swap dealer or major swap par-
ticipant shall adopt any process or
take any action that results in any un-
reasonable restraint of trade, or impose
any material anticompetitive burden
on trading or clearing, unless nec-
essary or appropriate to achieve the
purposes of the Commodity Exchange
Act.

(b) Consistent with its obligations
under paragraph (a) of this section,
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