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during which the applicant’s or reg-
istrant’s adjusted net capital is at all 
times equal to or in excess of the mini-
mums set forth in this paragraph (b). 
Each financial report required by this 
paragraph (b) must be filed within 30 
calendar days after the end of the 
month for which such report is being 
made. 

(c) The requirements of §§ 1.12(c), 
1.12(d), 1.12(e) and 1.12(g) of this chapter 
shall apply to registered leverage 
transaction merchants and to persons 
who have applied for registration as le-
verage transaction merchants, as if in 
those paragraphs the term ‘‘leverage 
transaction merchant or applicant 
therefor’’ were substituted for the 
phrase ‘‘applicant or registrant.’’ 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5530, Feb. 13, 1984, as amended at 50 
FR 28, Jan. 2, 1985; 54 FR 41079, Oct. 5, 1989] 

§ 31.8 Cover of leverage contracts. 
(a)(1) Each leverage transaction mer-

chant must at all times maintain cover 
of at least 90 percent of the amount of 
physical commodities subject to open 
long leverage contracts entered into 
with leverage customers, and must at 
all times also maintain cover of at 
least 90 percent of the amount of phys-
ical commodities subject to open short 
leverage contracts entered into with le-
verage customers. At least 25 percent 
of the amount of physical commodities 
subject to open long leverage contracts 
must be covered by the types of per-
missible cover set forth in paragraphs 
(a)(2) (i) and (ii) of this section. 

(2) Permissible cover for a long lever-
age contract is limited to: 

(i) Warehouse receipts for the lever-
age commodity subject to the leverage 
contract held in commercial banks lo-
cated in the United States or in ap-
proved contract market depositories: 
Provided, That the balance of the prin-
cipal and accrued interest on any loan 
against such warehouse receipts does 
not exceed 70 percent of the current 
market value of the commodity rep-
resented by each receipt. 

(ii) Warehouse receipts for gold bul-
lion in the case of leverage contracts 
on bulk gold coins, bulk gold coins in 
the case of leverage contracts on gold 

bullion, silver bullion in the case of le-
verage contracts on bulk silver coins, 
bulk silver coins in the case of leverage 
contracts on silver bullion, one type of 
bulk gold coins for leverage contracts 
involving another type of bulk gold 
coins on an ounce-for-ounce basis if 
each type of bulk gold coins used as 
cover is the subject of a leverage con-
tract offered by the leverage trans-
action merchant pursuant to registra-
tion under § 31.6 of this part, and one 
type of bulk silver coins for leverage 
contracts involving another type of 
bulk silver coins on an ounce-for-ounce 
basis if each type of bulk silver coins 
used as cover is the subject of a lever-
age contract offered by the leverage 
transaction merchant pursuant to reg-
istration under § 31.6 of this part, which 
are held in commercial banks located 
in the United States or in approved 
contract market depositories: Provided, 
That the balance of the principal and 
accrued interest on any loans against 
such warehouse receipts does not ex-
ceed 70 percent of the current market 
value of the commodity for which it 
represents cover. 

(iii) Purchase, in physical form, of 
the leverage commodity subject to the 
leverage contract, or of the same alter-
native commodities provided for in 
paragraph (a)(2)(ii) of this section, with 
settlement within two business days 
shall be considered permissible cover 
from the time the purchase order is 
confirmed, even though the leverage 
transaction merchant does not have 
possession or control of a warehouse 
receipt until settlement: Provided, how-
ever, That such purchases are not made 
from an affiliated firm, and such pur-
chases at no time constitute more than 
10 percent of the amount of physical 
commodities subject to open long le-
verage contracts entered into with le-
verage customers: And, provided fur-
ther, That the leverage transaction 
merchant maintains, in accordance 
with § 31.14 of this part, detailed 
records of these transactions which 
will be subject to inspection, copying 
and audit by the Commission and a 
designated self-regulatory organiza-
tion. 

(iv) A long spot futures contract on 
the leverage commodity subject to the 
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leverage contract, or of the same alter-
native commodities provided for in 
paragraph (a)(2)(ii) of this section, if 
the leverage transaction merchant has 
stopped a delivery notice which is non- 
transferable with respect to that fu-
tures contract and has otherwise com-
plied with any procedures, including 
payment, necessary for taking deliv-
ery, even though the leverage trans-
action merchant does not have posses-
sion or control of a warehouse receipt 
for two business days: Provided, how-
ever, That the amount of physical com-
modities subject to such long spot fu-
tures contracts at no time constitutes 
more than 10 percent of the amount of 
physical commodities subject to open 
long leverage contracts entered into 
with leverage customers: And, provided 
further, That the leverage transaction 
merchant maintains, in accordance 
with § 31.14 of this part, detailed 
records of its deliveries on futures con-
tracts, which will be subject to inspec-
tion, copying and audit by the Commis-
sion and a designated self-regulatory 
organization. 

(v)(A) Purchases for future delivery 
on or subject to the rules of the con-
tract market of the same generic com-
modity subject to the leverage con-
tract, or of the same alternative com-
modities provided for in paragraph 
(a)(2)(ii) of this section; or 

(B) Purchases of call commodity op-
tions for the same generic commodity 
subject to the leverage contract, or of 
the same alternative commodities pro-
vided for in paragraph (a)(2)(ii) of this 
section, on or subject to the rules of a 
contract market in accordance with 
the provisions of part 33 of this chap-
ter: Provided, That the market value of 
the actual commodity or futures con-
tract which is the subject of such op-
tion is more than the value of the un-
derlying commodity based on the 
strike price of the option. 

(3) Permissible cover for a short le-
verage contract is limited to: 

(i) Sales for future delivery on or sub-
ject to the rules of a contract market 
of the same generic commodity subject 
to the leverage contract, or of the same 
alternative commodities provided for 
in paragraph (a)(2)(ii) of this section; 
or 

(ii) Purchases of put commodity op-
tions for the same generic commodity 
subject to the leverage contract, or of 
the same alternative commodities pro-
vided for in paragraph (a)(2)(ii) of this 
section, on or subject to the rules of a 
contract market in accordance with 
the provisions of part 33 of this chap-
ter: Provided, That the market value of 
the actual commodity or futures con-
tract which is the subject of such op-
tion is less than the value of the under-
lying commodity based on the strike 
price of the option. 

(b) Such leverage transaction mer-
chant must be in compliance with 
paragraph (a) of this section at all 
times and must be able to demonstrate 
such compliance to the satisfaction of 
the Commission and/or the designated 
self-regulatory organization. A lever-
age transaction merchant who is not in 
compliance with paragraph (a) of this 
section or in unable to demonstrate 
such compliance must immediately 
cease engaging in the business of offer-
ing to enter into, entering into, or con-
firming the execution of, any leverage 
contract until such time as the lever-
age transaction merchant is able to 
demonstrate such compliance. Nothing 
in this paragraph (b) shall be construed 
as preventing the Commission or the 
designated self-regulatory organization 
from taking action against a leverage 
transaction merchant for non-compli-
ance with any of the provisions of this 
section. 

(c) The amount of cover which is ac-
tually maintained by a leverage trans-
action merchant, and the amount of 
cover which must be maintained by a 
leverage transaction merchant in order 
to comply with the requirements of 
this section, shall be computed as of 
the close of each business day by the 
leverage transaction merchant. A writ-
ten record of this computation shall be 
made and kept, together with all sup-
porting data, in accordance with the 
provisions of § 1.31 of this chapter. This 
daily computation shall be made by 
noon on the next business day and shall 
be computed in a format identical to 
the Schedule of Coverage Require-
ments and Coverage Provided con-
tained in Form 2–FR. In computing the 
amount of cover actually maintained, 
the leverage transaction merchant 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 00560 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



551 

Commodity Futures Trading Commission § 31.9 

shall include only those warehouse re-
ceipts which are unencumbered or 
against which the balance of the prin-
cipal and accrued interest on cash 
loans for which such receipts serve as 
collateral does not exceed 70 percent of 
the current market value of the com-
modities underlying such receipts. 

(d) A leverage transaction merchant 
who uses as collateral for cash loans 
warehouse receipts held as cover for le-
verage contracts shall maintain a sepa-
rate record for such loans which con-
tains the following information: 

(1) The date on which the loan was 
made; 

(2) The name of the commercial bank 
or futures commission merchant mak-
ing such loan; 

(3) The purpose for which the loan 
was made; 

(4) The amount of the loan; 
(5) The interest rate on the loan; 
(6) The loan’s maturity date; 
(7) The date of any partial or com-

plete liquidation of the loan; and 
(8) A description of the warehouse re-

ceipt collateralizing such loan includ-
ing the receipt number, the issuer’s 
name, and the total quantity of the 
commodity covered by the warehouse 
receipt. Such loans shall be evidenced 
in a written agreement executed by the 
leverage transaction merchant and the 
lender. The leverage transaction mer-
chant shall retain such agreement and 
any related notes in accordance with 
the requirements of § 31.14 of this part. 

(e) The requirements of paragraphs 
(a) through (d) of this section shall not 
be applicable if the leverage trans-
action merchant is a member of a des-
ignated self-regulatory organization 
and conforms to minimum cover stand-
ards and related reporting require-
ments set by such designated self-regu-
latory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 19 of the Act and § 31.28 of this 
part. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5531, Feb. 13, 1984, as amended at 50 
FR 28, Jan. 2, 1985; 54 FR 41079, Oct. 5, 1989] 

§ 31.9 Minimum financial require-
ments. 

(a) Each leverage transaction mer-
chant must at all times maintain ad-
justed net capital equal to or in excess 
of $2,500,000, plus 20 percent of the mar-
ket value of the amount of physical 
commodities subject to leverage con-
tracts entered into by the leverage 
transaction merchant which are uncov-
ered, plus 21⁄2 percent of the market 
value of the amount of physical com-
modities subject to short leverage con-
tracts entered into by the leverage 
transaction merchant which are cov-
ered. 

(1) For purposes of determining com-
pliance with the provisions of para-
graph (a) of this section, each leverage 
transaction merchant must compute 
the market value of the physical com-
modities subject to leverage contracts 
which it has entered into by using the 
widely accepted and broadly dissemi-
nated commercial or retail cash price 
series submitted with the leverage 
transaction merchant’s application for 
registration of the leverage commodity 
in accordance with § 31.6, and cannot 
include any mark-ups or discounts of 
the leverage transaction merchant. 

(2) The requirements of paragraph (a) 
of this section shall not be applicable if 
the applicant or registrant is a member 
of a designated self-regulatory organi-
zation and conforms to minimum fi-
nancial standards and related reporting 
requirements set by such designated 
self-regulatory organization in its by-
laws, rules, regulations or resolutions 
approved by the Commission pursuant 
to section 19 of the Act and § 31.28 of 
this part. 

(3) No person applying for registra-
tion as a leverage transaction mer-
chant shall be so registered unless such 
person affirmatively demonstrates to 
the satisfaction of the Commission 
that it complies with the financial re-
quirements of this section. Each lever-
age transaction merchant must be in 
compliance with this section at all 
times and must be able to demonstrate 
such compliance to the satisfaction of 
the Commission and/or the designated 
self-regulatory organization. 

(4) A leverage transaction merchant 
who is not in compliance with this sec-
tion, or is unable to demonstrate such 
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