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its business continuity-disaster recov-
ery capabilities. Both types of testing 
should be conducted by qualified, inde-
pendent professionals. Such qualified 
independent professionals may be inde-
pendent contractors or employees of 
the designated contract market, but 
should not be persons responsible for 
development or operation of the sys-
tems or capabilities being tested. Pur-
suant to Core Principle 18 (Record-
keeping) and §§ 38.950 and 38.951 of this 
part, the designated contract market 
must keep records of all such tests, and 
make all test results available to the 
Commission upon request. 

(i) To the extent practicable, a des-
ignated contract market should: 

(1) Coordinate its business con-
tinuity-disaster recovery plan with 
those of the members and other market 
participants upon whom it depends to 
provide liquidity, in a manner adequate 
to enable effective resumption of activ-
ity in its markets following a disrup-
tion causing activation of the des-
ignated contract market’s business 
continuity-disaster recovery plan; 

(2) Initiate and coordinate periodic, 
synchronized testing of its business 
continuity-disaster recovery plan and 
the business continuity-disaster recov-
ery plans of the members and other 
market participants upon whom it de-
pends to provide liquidity; and 

(3) Ensure that its business con-
tinuity-disaster recovery plan takes 
into account the business continuity- 
disaster recovery plans of its tele-
communications, power, water, and 
other essential service providers. 

(j) Part 46 of this chapter governs the 
obligations of those registered entities 
that the Commission has determined to 
be critical financial markets, with re-
spect to maintenance and geographic 
dispersal of disaster recovery resources 
sufficient to meet a same-day recovery 
time objective in the event of a wide- 
scale disruption. Section 40.9 of this 
chapter establishes the requirements 
for core principle compliance in that 
respect. 

Subpart V—Financial Resources 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1100 Core Principle 21. 

(a) In General. The board of trade 
shall have adequate financial, oper-
ational, and managerial resources to 
discharge each responsibility of the 
board of trade. 

(b) Determination of adequacy. The fi-
nancial resources of the board of trade 
shall be considered to be adequate if 
the value of the financial resources ex-
ceeds the total amount that would en-
able the contract market to cover the 
operating costs of the contract market 
for a 1-year period, as calculated on a 
rolling basis. 

§ 38.1101 General requirements. 

(a) General rule. (1) A designated con-
tract market must maintain financial 
resources sufficient to enable it to per-
form its functions in compliance with 
the core principles set forth in section 
5 of the Act and regulations there-
under. 

(2) Financial resources shall be con-
sidered sufficient if their value is at 
least equal to a total amount that 
would enable the designated contract 
market, or applicant for designation as 
such, to cover its operating costs for a 
period of at least one year, calculated 
on a rolling basis. 

(3) An entity that is registered with 
the Commission as both a designated 
contract market and a derivatives 
clearing organization also shall comply 
with the financial resource require-
ments of § 39.11 of this chapter, dem-
onstrating that it has sufficient finan-
cial resources to operate the single, 
combined entity as both a designated 
contract market and a derivatives 
clearing organization. In lieu of filing 
separate quarterly reports under para-
graph (a)(2) of this section and § 39.11(f) 
of this chapter, such entity shall file 
single quarterly reports in accordance 
with § 39.11. 

(b) Types of financial resources. Finan-
cial resources available to satisfy the 
requirements of paragraph (a) of this 
section may include: 

(1) The designated contract market’s 
own capital, calculated in accordance 
with U.S. generally accepted account-
ing principles; and 

(2) Any other financial resource 
deemed acceptable by the Commission. 
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(c) Computation of financial resource 
requirement. A designated contract 
market must, on a quarterly basis, 
based upon its fiscal year, make a rea-
sonable calculation of its projected op-
erating costs over a 12-month period in 
order to determine the amount needed 
to meet the requirements of paragraph 
(a) of this section. The designated con-
tract market shall have reasonable dis-
cretion in determining the method-
ology used to compute such projected 
operating costs. The Commission may 
review the methodology and require 
changes as appropriate. 

(d) Valuation of financial resources. At 
appropriate intervals, but not less than 
quarterly, a designated contract mar-
ket must compute the current market 
value of each financial resource used to 
meet its obligations under paragraph 
(a) of this section. Reductions in value 
to reflect market and credit risk 
(‘‘haircuts’’) must be applied as appro-
priate. 

(e) Liquidity of financial resources. The 
financial resources allocated by the 
designated contract market to meet 
the requirements of paragraph (a) of 
this section must include 
unencumbered, liquid financial assets 
(i.e., cash and/or highly liquid securi-
ties) equal to at least six months’ oper-
ating costs. If any portion of such fi-
nancial resources is not sufficiently 
liquid, the designated contract market 
may take into account a committed 
line of credit or similar facility for the 
purpose of meeting this requirement. 

(f) Reporting requirements. (1) Each fis-
cal quarter, or at any time upon Com-
mission request, a designated contract 
market must: 

(i) Report to the Commission: 
(A) The amount of financial re-

sources necessary to meet the require-
ments of paragraph (a) of this section; 
and 

(B) The value of each financial re-
source available, computed in accord-
ance with the requirements of para-
graph (d) of this section; and 

(ii) Provide the Commission with a 
financial statement, including the bal-
ance sheet, income statement, and 
statement of cash flows of the des-
ignated contract market or of its par-
ent company. 

(2) The calculations required by this 
paragraph shall be made as of the last 
business day of the designated contract 
market’s fiscal quarter. 

(3) The designated contract market 
must provide the Commission with: 

(i) Sufficient documentation explain-
ing the methodology used to compute 
its financial requirements under para-
graph (a) of this section; 

(ii) Sufficient documentation ex-
plaining the basis for its determina-
tions regarding the valuation and li-
quidity requirements set forth in para-
graphs (d) and (e) of this section; and 

(iii) Copies of any agreements estab-
lishing or amending a credit facility, 
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the designated contract mar-
ket’s conclusions. 

(4) The reports shall be filed not later 
than 40 calendar days after the end of 
the designated contract market’s first 
three fiscal quarters, and not later 
than 60 calendar days after the end of 
the designated contract market’s 
fourth fiscal quarter, or at such later 
time as the Commission may permit, in 
its discretion, upon request by the des-
ignated contract market. 

(g) Delegation of authority. (1) The 
Commission hereby delegates, until it 
orders otherwise, the authority to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time, to: 

(i) Determine whether a particular fi-
nancial resource under paragraph (b)(2) 
may be used to satisfy the require-
ments of paragraph (a)(1) and (2) of this 
section; 

(ii) Review and make changes to the 
methodology used to compute the re-
quirements of paragraph (c) of this sec-
tion; 

(iii) Request financial reporting from 
a designated contract market (in addi-
tion to quarterly reports) under para-
graph (f)(1) of this section; and 

(iv) Grant an extension of time for a 
designated contract market to file its 
quarterly financial report under para-
graph (f)(4) of this section. 

(2) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. Nothing in this paragraph 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 00642 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



633 

Commodity Futures Trading Commission Pt. 38, App. A 

prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

Subpart W—Diversity of Board of 
Directors 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1150 Core Principle 22. 

The board of trade, if a publicly trad-
ed company, shall endeavor to recruit 
individuals to serve on the board of di-
rectors and the other decision-making 
bodies (as determined by the Commis-
sion) of the board of trade from among, 
and to have the composition of the bod-
ies reflect, a broad and culturally di-
verse pool of qualified candidates. 

Subpart X—Securities and 
Exchange Commission 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1200 Core Principle 23. 
The board of trade shall keep any 

such records relating to swaps defined 
in section 1a(47)(A)(v) of the Act open 
to inspection and examination by the 
Securities and Exchange Commission. 

§ 38.1201 Additional sources for com-
pliance. 

Applicants and designated contract 
markets may refer to the guidance and/ 
or acceptable practices in appendix B 
of this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.1200 of this part. 

APPENDIX A TO PART 38—FORM DCM 
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