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(vi) Any price limits, trading halts, 
or circuit breaker provisions, and pro-
cedures for the establishment of daily 
settlement prices; 

(vii) Position limits, position ac-
countability standards, and position 
reporting requirements; 

(viii) Payment and reset frequency, 
day count conventions, business cal-
endars, and accrual features; 

(ix) If physical delivery applies, de-
livery standards and procedures, in-
cluding fees related to delivery or the 
delivery process, alternatives to deliv-
ery and applicable penalties or sanc-
tions for failure to perform; 

(x) If cash settled, the definition, 
composition, calculation and revision 
of the cash settlement price, and the 
settlement currency; 

(xi) Payment or collection of option 
premiums or margins; 

(xii) Option exercise price, if it is 
constant, and method for calculating 
the exercise price, if it is variable; 

(xiii) Threshold prices for an option, 
the existence of which is contingent 
upon those prices; 

(xiv) Any restrictions or require-
ments for exercising an option; and 

(xv) Life cycle events. 

§ 40.2 Listing products for trading by 
certification. 

(a) A designated contract market or 
a swap execution facility must comply 
with the submission requirements of 
this section prior to listing a product 
for trading that has not been approved 
under § 40.3 of this part or that remains 
dormant subsequent to being sub-
mitted under this section or approved 
under § 40.3 of this part. A submission 
shall comply with the following condi-
tions: 

(1) The designated contract market 
or the swap execution facility has filed 
its submission electronically in a for-
mat and manner specified by the Sec-
retary of the Commission with the Sec-
retary of the Commission; 

(2) The Commission has received the 
submission by the open of business on 
the business day preceding the prod-
uct’s listing; and 

(3) The submission includes: 
(i) A copy of the submission cover 

sheet in accordance with the instruc-
tions in appendix D to this part; 

(ii) A copy of the product’s rules, in-
cluding all rules related to its terms 
and conditions; 

(iii) The intended listing date; 
(iv) A certification by the designated 

contract market or the swap execution 
facility that the product to be listed 
complies with the Act and Commission 
regulations thereunder; 

(v) A concise explanation and anal-
ysis of the product and its compliance 
with applicable provisions of the Act, 
including core principles, and the Com-
mission’s regulations thereunder. This 
explanation and analysis shall either 
be accompanied by the documentation 
relied upon to establish the basis for 
compliance with applicable law, or in-
corporate information contained in 
such documentation, with appropriate 
citations to data sources; 

(vi) A certification that the reg-
istered entity posted a notice of pend-
ing product certification with the Com-
mission and a copy of the submission, 
concurrent with the filing of a submis-
sion with the Commission, on the reg-
istered entity’s Web site. Information 
that the registered entity seeks to 
keep confidential may be redacted 
from the documents published on the 
registered entity’s Web site but must 
be republished consistent with any de-
termination made pursuant to 
§ 40.8(c)(4); 

(vii) A request for confidential treat-
ment, if appropriate, as permitted 
under § 40.8. 

(b) Additional information. If re-
quested by Commission staff, a reg-
istered entity shall provide any addi-
tional evidence, information or data 
that demonstrates that the contract 
meets, initially or on a continuing 
basis, the requirements of the Act or 
the Commission’s regulations or poli-
cies thereunder. 

(c) Stay. The Commission may stay 
the listing of a contract pursuant to 
paragraph (a) of this section during the 
pendency of Commission proceedings 
for filing a false certification or during 
the pendency of a petition to alter or 
amend the contract terms and condi-
tions pursuant to Section 8a(7) of the 
Act. The decision to stay the listing of 
a contract in such circumstances shall 
not be delegable to any employee of the 
Commission. 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 00717 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



708 

17 CFR Ch. I (4–1–13 Edition) § 40.3 

(d) Class certification of swaps. (1) A 
designated contract market or swap 
execution facility may list or facilitate 
trading in any swap or number of swaps 
based upon an ‘‘excluded commodity,’’ 
as defined in Section 1a(19)(i) of the 
Act, not including any security, secu-
rity index, and currency other than the 
United States Dollar and a ‘‘major for-
eign currency,’’ as defined in § 15.03(a), 
or an ‘‘excluded commodity,’’ as de-
fined in Section 1a(19)(ii)–(iv) of the 
Act, provided the designated contract 
market or swap execution facility cer-
tifies, under § 40.2(a)(1)–(2), 
§ 40.2(a)(3)(i), § 40.2(a)(3)(iv), and 
§ 40.2(a)(3)(vi), each of the following: 

(i) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity specified 
in § 40.2(d)(1); and 

(ii) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity with an 
identical pricing source, formula, pro-
cedure, and methodology for calcu-
lating reference prices and payment 
obligations; and 

(iii) That the pricing source, formula, 
procedure, and methodology for calcu-
lating reference prices and payment 
obligations in each particular swap 
within the certified class of swaps is 
identical to a pricing source, formula, 
procedure, and methodology for calcu-
lating reference prices and payment 
obligations in a product previously 
submitted to the Commission and cer-
tified or approved pursuant to § 40.2 or 
§ 40.3; 

(iv) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity involving 
an identical currency or identical cur-
rencies. 

(2) The Commission may in its discre-
tion require a registered entity to 
withdraw its certification under 
§ 40.2(d)(1) and to submit each indi-
vidual swap or certain individual swaps 
within the submission for Commission 
review pursuant to § 40.2 or § 40.3 

§ 40.3 Voluntary submission of new 
products for Commission review 
and approval. 

(a) Request for approval. Pursuant to 
Section 5c(c) of the Act, a designated 
contract market, a swap execution fa-

cility, or a derivatives clearing organi-
zation may request that the Commis-
sion approve a new or dormant product 
prior to listing the product for trading 
or accepting the product for clearing, 
or if a product was initially submitted 
under § 40.2 of this part or § 39.5 of this 
chapter, subsequent to listing the prod-
uct for trading or accepting the prod-
uct for clearing. A submission request-
ing approval shall: 

(1) Be filed electronically in a format 
and manner specified by the Secretary 
of the Commission with the Secretary 
of the Commission; 

(2) Include a copy of the submission 
cover sheet in accordance with the in-
structions in appendix D to this part; 

(3) Include a copy of the rules that 
set forth the contract’s terms and con-
ditions; 

(4) Include an explanation and anal-
ysis of the product and its compliance 
with applicable provisions of the Act, 
including core principles, and the Com-
mission’s regulations thereunder. This 
explanation and analysis shall either 
be accompanied by the documentation 
relied upon to establish the basis for 
compliance with the applicable law, or 
incorporate information contained in 
such documentation, with appropriate 
citations to data sources; 

(5) Describe any agreements or con-
tracts entered into with other parties 
that enable the registered entity to 
carry out its responsibilities; 

(6) Include the certifications required 
in § 41.22 for product approval of a com-
modity that is a security future or a 
security futures product as defined in 
Sections 1a(44) or 1a(45) of the Act, re-
spectively; 

(7) Include, if appropriate, a request 
for confidential treatment as per-
mitted under § 40.8; 

(8) Include the filing fee required 
under appendix A to this part; 

(9) Certify that the registered entity 
posted a notice of its request for Com-
mission approval of the new product 
and a copy of the submission, concur-
rent with the filing of a submission 
with the Commission, on the registered 
entity’s Web site. Information that the 
registered entity seeks to keep con-
fidential may be redacted from the doc-
uments published on the registered en-
tity’s Web site but must be republished 
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