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occupying similar positions who, in 
each case, have no active role in pro-
viding services to the entity) and 
which provides accounting, consulting, 
legal, investment banking or financial 
advisory services to the issuer or any 
subsidiary of the issuer. 

(9) The terms listed and listing refer to 
securities listed on a national securi-
ties exchange or listed in an automated 
inter-dealer quotation system of a na-
tional securities association or to 
issuers of such securities. 

INSTRUCTIONS TO § 240.10A–3 

1. The requirements in paragraphs (b)(2) 
through (b)(5), (c)(3)(v) and (c)(3)(vi) of this 
section do not conflict with, and do not af-
fect the application of, any requirement or 
ability under a listed issuer’s governing law 
or documents or other home country legal or 
listing provisions that requires or permits 
shareholders to ultimately vote on, approve 
or ratify such requirements. The require-
ments instead relate to the assignment of re-
sponsibility as between the audit committee 
and management. In such an instance, how-
ever, if the listed issuer provides a rec-
ommendation or nomination regarding such 
responsibilities to shareholders, the audit 
committee of the listed issuer, or body per-
forming similar functions, must be respon-
sible for making the recommendation or 
nomination. 

2. The requirements in paragraphs (b)(2) 
through (b)(5), (c)(3)(v), (c)(3)(vi) and Instruc-
tion 1 of this section do not conflict with any 
legal or listing requirement in a listed 
issuer’s home jurisdiction that prohibits the 
full board of directors from delegating such 
responsibilities to the listed issuer’s audit 
committee or limits the degree of such dele-
gation. In that case, the audit committee, or 
body performing similar functions, must be 
granted such responsibilities, which can in-
clude advisory powers, with respect to such 
matters to the extent permitted by law, in-
cluding submitting nominations or rec-
ommendations to the full board. 

3. The requirements in paragraphs (b)(2) 
through (b)(5), (c)(3)(v) and (c)(3)(vi) of this 
section do not conflict with any legal or list-
ing requirement in a listed issuer’s home ju-
risdiction that vests such responsibilities 
with a government entity or tribunal. In 
that case, the audit committee, or body per-
forming similar functions, must be granted 
such responsibilities, which can include advi-
sory powers, with respect to such matters to 
the extent permitted by law. 

4. For purposes of this section, the deter-
mination of a person’s beneficial ownership 
must be made in accordance with § 240.13d–3. 

[68 FR 18818, Apr. 16, 2003, as amended at 70 
FR 1620, Jan. 7, 2005; 73 FR 973, Jan. 4, 2008] 

REQUIREMENTS UNDER SECTION 10C 

§ 240.10C–1 Listing standards relating 
to compensation committees. 

(a) Pursuant to section 10C(a) of the 
Act (15 U.S.C. 78j–3(a)) and section 952 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010 
(Pub. L. 111–203, 124 Stat. 1900): 

(1) National securities exchanges. The 
rules of each national securities ex-
change registered pursuant to section 6 
of the Act (15 U.S.C. 78f), to the extent 
such national securities exchange lists 
equity securities, must, in accordance 
with the provisions of this section, pro-
hibit the initial or continued listing of 
any equity security of an issuer that is 
not in compliance with the require-
ments of any portion of paragraph (b) 
or (c) of this section. 

(2) National securities associations. The 
rules of each national securities asso-
ciation registered pursuant to section 
15A of the Act (15 U.S.C. 78o-3), to the 
extent such national securities associa-
tion lists equity securities in an auto-
mated inter-dealer quotation system, 
must, in accordance with the provi-
sions of this section, prohibit the ini-
tial or continued listing in an auto-
mated inter-dealer quotation system of 
any equity security of an issuer that is 
not in compliance with the require-
ments of any portion of paragraph (b) 
or (c) of this section. 

(3) Opportunity to cure defects. The 
rules required by paragraphs (a)(1) and 
(a)(2) of this section must provide for 
appropriate procedures for a listed 
issuer to have a reasonable opportunity 
to cure any defects that would be the 
basis for a prohibition under paragraph 
(a) of this section, before the imposi-
tion of such prohibition. Such rules 
may provide that if a member of a com-
pensation committee ceases to be inde-
pendent in accordance with the re-
quirements of this section for reasons 
outside the member’s reasonable con-
trol, that person, with notice by the 
issuer to the applicable national secu-
rities exchange or national securities 
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association, may remain a compensa-
tion committee member of the listed 
issuer until the earlier of the next an-
nual shareholders meeting of the listed 
issuer or one year from the occurrence 
of the event that caused the member to 
be no longer independent. 

(4) Implementation. (i) Each national 
securities exchange and national secu-
rities association that lists equity se-
curities must provide to the Commis-
sion, no later than 90 days after publi-
cation of this section in the FEDERAL 
REGISTER, proposed rules or rule 
amendments that comply with this sec-
tion. Each submission must include, in 
addition to any other information re-
quired under section 19(b) of the Act (15 
U.S.C. 78s(b)) and the rules thereunder, 
a review of whether and how existing 
or proposed listing standards satisfy 
the requirements of this rule, a discus-
sion of the consideration of factors rel-
evant to compensation committee 
independence conducted by the na-
tional securities exchange or national 
securities association, and the defini-
tion of independence applicable to com-
pensation committee members that the 
national securities exchange or na-
tional securities association proposes 
to adopt or retain in light of such re-
view. 

(ii) Each national securities ex-
change and national securities associa-
tion that lists equity securities must 
have rules or rule amendments that 
comply with this section approved by 
the Commission no later than one year 
after publication of this section in the 
FEDERAL REGISTER. 

(b) Required standards. The require-
ments of this section apply to the com-
pensation committees of listed issuers. 

(1) Independence. (i) Each member of 
the compensation committee must be a 
member of the board of directors of the 
listed issuer, and must otherwise be 
independent. 

(ii) Independence requirements. In de-
termining independence requirements 
for members of compensation commit-
tees, the national securities exchanges 
and national securities associations 
shall consider relevant factors, includ-
ing, but not limited to: 

(A) The source of compensation of a 
member of the board of directors of an 
issuer, including any consulting, advi-

sory or other compensatory fee paid by 
the issuer to such member of the board 
of directors; and 

(B) Whether a member of the board of 
directors of an issuer is affiliated with 
the issuer, a subsidiary of the issuer or 
an affiliate of a subsidiary of the 
issuer. 

(iii) Exemptions from the independence 
requirements. (A) The listing of equity 
securities of the following categories of 
listed issuers is not subject to the re-
quirements of paragraph (b)(1) of this 
section: 

(1) Limited partnerships; 
(2) Companies in bankruptcy pro-

ceedings; 
(3) Open-end management investment 

companies registered under the Invest-
ment Company Act of 1940; and 

(4) Any foreign private issuer that 
discloses in its annual report the rea-
sons that the foreign private issuer 
does not have an independent com-
pensation committee. 

(B) In addition to the issuer exemp-
tions set forth in paragraph 
(b)(1)(iii)(A) of this section, a national 
securities exchange or a national secu-
rities association, pursuant to section 
19(b) of the Act (15 U.S.C. 78s(b)) and 
the rules thereunder, may exempt from 
the requirements of paragraph (b)(1) of 
this section a particular relationship 
with respect to members of the com-
pensation committee, as each national 
securities exchange or national securi-
ties association determines is appro-
priate, taking into consideration the 
size of an issuer and any other relevant 
factors. 

(2) Authority to retain compensation 
consultants, independent legal counsel 
and other compensation advisers. (i) The 
compensation committee of a listed 
issuer, in its capacity as a committee 
of the board of directors, may, in its 
sole discretion, retain or obtain the ad-
vice of a compensation consultant, 
independent legal counsel or other ad-
viser. 

(ii) The compensation committee 
shall be directly responsible for the ap-
pointment, compensation and over-
sight of the work of any compensation 
consultant, independent legal counsel 
and other adviser retained by the com-
pensation committee. 
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(iii) Nothing in this paragraph (b)(2) 
shall be construed: 

(A) To require the compensation 
committee to implement or act con-
sistently with the advice or rec-
ommendations of the compensation 
consultant, independent legal counsel 
or other adviser to the compensation 
committee; or 

(B) To affect the ability or obligation 
of a compensation committee to exer-
cise its own judgment in fulfillment of 
the duties of the compensation com-
mittee. 

(3) Funding. Each listed issuer must 
provide for appropriate funding, as de-
termined by the compensation com-
mittee, in its capacity as a committee 
of the board of directors, for payment 
of reasonable compensation to a com-
pensation consultant, independent 
legal counsel or any other adviser re-
tained by the compensation com-
mittee. 

(4) Independence of compensation con-
sultants and other advisers. The com-
pensation committee of a listed issuer 
may select a compensation consultant, 
legal counsel or other adviser to the 
compensation committee only after 
taking into consideration the following 
factors, as well as any other factors 
identified by the relevant national se-
curities exchange or national securi-
ties association in its listing standards: 

(i) The provision of other services to 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser; 

(ii) The amount of fees received from 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser, as a percent-
age of the total revenue of the person 
that employs the compensation con-
sultant, legal counsel or other adviser; 

(iii) The policies and procedures of 
the person that employs the compensa-
tion consultant, legal counsel or other 
adviser that are designed to prevent 
conflicts of interest; 

(iv) Any business or personal rela-
tionship of the compensation consult-
ant, legal counsel or other adviser with 
a member of the compensation com-
mittee; 

(v) Any stock of the issuer owned by 
the compensation consultant, legal 
counsel or other adviser; and 

(vi) Any business or personal rela-
tionship of the compensation consult-
ant, legal counsel, other adviser or the 
person employing the adviser with an 
executive officer of the issuer. 

Instruction to paragraph (b)(4) of this 
section: A listed issuer’s compensation 
committee is required to conduct the 
independence assessment outlined in 
paragraph (b)(4) of this section with re-
spect to any compensation consultant, 
legal counsel or other adviser that pro-
vides advice to the compensation com-
mittee, other than in-house legal coun-
sel. 

(5) General exemptions. (i) The na-
tional securities exchanges and na-
tional securities associations, pursuant 
to section 19(b) of the Act (15 U.S.C. 
78s(b)) and the rules thereunder, may 
exempt from the requirements of this 
section certain categories of issuers, as 
the national securities exchange or na-
tional securities association deter-
mines is appropriate, taking into con-
sideration, among other relevant fac-
tors, the potential impact of such re-
quirements on smaller reporting 
issuers. 

(ii) The requirements of this section 
shall not apply to any controlled com-
pany or to any smaller reporting com-
pany. 

(iii) The listing of a security futures 
product cleared by a clearing agency 
that is registered pursuant to section 
17A of the Act (15 U.S.C. 78q–1) or that 
is exempt from the registration re-
quirements of section 17A(b)(7)(A) (15 
U.S.C. 78q–1(b)(7)(A)) is not subject to 
the requirements of this section. 

(iv) The listing of a standardized op-
tion, as defined in § 240.9b–1(a)(4), issued 
by a clearing agency that is registered 
pursuant to section 17A of the Act (15 
U.S.C. 78q–1) is not subject to the re-
quirements of this section. 

(c) Definitions. Unless the context 
otherwise requires, all terms used in 
this section have the same meaning as 
in the Act and the rules and regula-
tions thereunder. In addition, unless 
the context otherwise requires, the fol-
lowing definitions apply for purposes of 
this section: 

(1) In the case of foreign private 
issuers with a two-tier board system, 
the term board of directors means the 
supervisory or non-management board. 
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(2) The term compensation committee 
means: 

(i) A committee of the board of direc-
tors that is designated as the com-
pensation committee; or 

(ii) In the absence of a committee of 
the board of directors that is des-
ignated as the compensation com-
mittee, a committee of the board of di-
rectors performing functions typically 
performed by a compensation com-
mittee, including oversight of execu-
tive compensation, even if it is not des-
ignated as the compensation com-
mittee or also performs other func-
tions; or 

(iii) For purposes of this section 
other than paragraphs (b)(2)(i) and 
(b)(3), in the absence of a committee as 
described in paragraphs (c)(2)(i) or (ii) 
of this section, the members of the 
board of directors who oversee execu-
tive compensation matters on behalf of 
the board of directors. 

(3) The term controlled company 
means an issuer: 

(i) That is listed on a national securi-
ties exchange or by a national securi-
ties association; and 

(ii) Of which more than 50 percent of 
the voting power for the election of di-
rectors is held by an individual, a 
group or another company. 

(4) The terms listed and listing refer to 
equity securities listed on a national 
securities exchange or listed in an 
automated inter-dealer quotation sys-
tem of a national securities association 
or to issuers of such securities. 

(5) The term open-end management in-
vestment company means an open-end 
company, as defined by Section 5(a)(1) 
of the Investment Company Act of 1940 
(15 U.S.C. 80a–5(a)(1)), that is registered 
under that Act. 

[77 FR 38454, June 27, 2012] 

ADOPTION OF FLOOR TRADING 
REGULATION (RULE 11A–1) 

§ 240.11a–1 Regulation of floor trading. 
(a) No member of a national securi-

ties exchange, while on the floor of 
such exchange, shall initiate, directly 
or indirectly, any transaction in any 
security admitted to trading on such 
exchange, for any account in which 
such member has an interest, or for 
any such account with respect to which 

such member has discretion as to the 
time of execution, the choice of secu-
rity to be bought or sold, the total 
amount of any security to be bought or 
sold, or whether any such transaction 
shall be one of purchase or sale. 

(b) The provisions of paragraph (a) of 
this section shall not apply to: 

(1) Any transaction by a registered 
specialist in a security in which he is 
so registered on such exchange; 

(2) Any transaction for the account 
of an odd-lot dealer in a security in 
which he is so registered on such ex-
change; 

(3) Any stabilizing transaction ef-
fected in compliance with § 242.104 of 
this chapter to facilitate a distribution 
of such security in which such member 
is participating; 

(4) Any bona fide arbitrage trans-
action; 

(5) Any transaction made with the 
prior approval of a floor official of such 
exchange to permit such member to 
contribute to the maintenance of a fair 
and orderly market in such security, or 
any purchase or sale to reverse any 
such transaction; 

(6) Any transaction to offset a trans-
action made in error; or 

(7) Any transaction effected in con-
formity with a plan designed to elimi-
nate floor trading activities which are 
not beneficial to the market and which 
plan has been adopted by an exchange 
and declared effective by the Commis-
sion. For the purpose of this rule, a 
plan filed with the Commission by a 
national securities exchange shall not 
become effective unless the Commis-
sion, having due regard for the mainte-
nance of fair and orderly markets, for 
the public interest, and for the protec-
tion of investors, declares the plan to 
be effective. 

(c) For the purpose of this rule the 
term ‘‘on the floor of such exchange’’ 
shall include the trading floor; the 
rooms, lobbies, and other premises im-
mediately adjacent thereto for use of 
members generally; other rooms, lob-
bies and premises made available pri-
marily for use by members generally; 
and the telephone and other facilities 
in any such place. 

(d) Any national securities exchange 
may apply for an exemption from the 
provisions of this rule in compliance 
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